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1 Executive Summary

Charities play an essential role in the Australian community and are entitled to a range of benefits and
taxation concessions because of their contribution to the public good. Usually, a prerequisite to

accessing these benefits is a determination that an entity is indeed a ‘charity’.

In addition to the common law definitions, the terms ‘charity’, ‘charitable purpose’ and ‘charitable
status’ occur in 172 pieces of Commonwealth, State and Territory legislation, " including in a number of
Acts unrelated to state revenue purposes. Of these Acts, 45 of them define the above terms.
Numerous inquiries and reviews have advocated for the harmonisation of charity regulation across
Australia, based principally on the need to reduce the regulatory burden on charities, particularly for
those that operate across State jurisdictions. One of the ‘harmonisation’ strategies recommended, has

been for all jurisdictions to adopt a common charity definition.

This paper has a particular focus on the State revenue environment and suggests that the definition of
charity be considered separately to its entitlement to concessions. It is posited that the first stage in
revenue assessment is the determination of charitable status, and that the second stage is
determining the particular tax benefits which accrue to particular types of charities. It is proposed that
the first stage, the Charity Determination, be conducted by a central regulator using a common
statutory definition of charity applicable in all Australian jurisdictions. The second stage, the Tax
Assessment, will remain the province of the States. Whilst this paper argues that the central
regulatory role be undertaken by the Australian Charities and Not-for-profits Commission (ACNC) for
revenue purposes, it is recognised that the same model could be applied by the States whereby
charity determinations are made centrally in relation to each Act where a legal outcome or benefit

arises from being recognised as a charity.

Under the proposed model, charities will remain eligible for Commonwealth benefits under the existing
arrangements. Therefore, the effect of the proposal would be to expand the application of the current
charity determination undertaken by the ACNC beyond Commonwealth purposes to all Australian

jurisdictions for organisational status purposes.

The paper goes into some depth to explore the revenue environment in each State jurisdiction in
order to understand the breadth of complexity in having multiple definitions and applications. Whilst
the model proposed will not address all complexities, it is argued that its implementation will have
significant benefits for Australian charities, the wider community and also for all relevant local, state,
territory and federal government agencies engaged in any form of charity regulation. Notwithstanding

the State benefits, it is acknowledged that the recommendation has legislative, revenue and

! Subsequent references to ‘State’ or ‘States’ includes all of the States and Territories: Australian Capital Territory (ACT), New
South Wales (NSW). the Northern Territory (NT), Queensland (QId), South Australia (SA), Tasmania (Tas), Victoria (Vic) and
Western Australia (WA).
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constitutional implications and that further engagement with the State governments and regulators, as

well as the sector, is required to test and refine the application of this model.

The presentation of this paper is part of our ongoing consultation with the States through bilateral and
multilateral engagement. In many respects, the current practice of the Offices of State Revenue
(OSR) is consistent with the Tax Assessment process. However, the proposition of a central regulator
in relation to the Charity Determination process requires further thought, negotiation and
development. The ACNC understands this paper to be part of our ongoing discussion with the States

and welcomes their contribution in order to clarify any issues or concerns and to work through the

practical implications. The ACNC acknowledges contributors to this paper.*

*

Nicole Rowan, Suhanya Mendes, Angela Lee, Emma Chiu.

© Australian Charities and Not-for-profits Commission 6



Australian Charities and Not-for-profits Commission A common charity definition?

2 Introduction

2.1 The ACNC

The ACNC is the independent national regulator of charities for Commonwealth purposes. One of the
principal roles of the ACNC is to provide a register of charities. The Charity Register (‘Register’) is
Australia’s free, searchable online database of charities and contains information on more than
53,000 charities registered with the ACNC.?

The charities listed on the Register have met both the legal meaning of ‘charity’ according to the
Charities Act 2013 (Cth) (‘Charities Act’) and all requirements under the Australian Charities and Not-
for-Profits Commission Act 2012 (Cth) (‘(ACNC Act’). Registered charities have ongoing obligations to

the ACNC, including keeping their information on the Register up-to-date.

Each charity’s page on the Register contains important information about its operations, governance
and benéeficiaries. It also contains the charity’s current governing documents, annual information
reported to the ACNC and financial information and indicates if the charity is up—to-date with its
reporting.® To date, the Register has been viewed over 1.5 million times,* demonstrating that the
public see it as a valuable resource. The real-time publishing of information to the Register promotes
transparency and accountability, and encourages public trust and confidence in the sector.
Furthermore, it acts as a compliance tool, by identifying charities that are not up-to-date with their

reporting.

In collecting a range of charity data, the ACNC also acts as a central repository for financial and
current governance information about charities under a ‘report-once, use-often’ reporting framework.
Under this framework, authorised government agencies can access ACNC charity data for the
purpose of reducing red tape for charities. For example, when an ACNC registered charity applies to a
State revenue office for a tax exemption, the State revenue office can confirm the entity’s charity
status for Commonwealth purposes and access governance documents and the most recent financial
information from the ACNC Register or via the Charity Passport, which is described below. Effectively,
this framework is designed to allow charities to provide information to one central regulator for all
Commonwealth and State government purposes, instead of receiving multiple requests from multiple

agencies for the same information. The ACNC also provides this public charity data to government

2 As of 30 June 2016 there were 53,935 charities registered with the ACNC.

% Some organisations may be exempt from some of these requirements — for example, ‘basic religious charities’ are exempt
from providing financial information, ‘small registered charities’ are not required to submit annual financial reports and some
organisations successfully apply to the ACNC to have information withheld from the Register.

* As of 30 June 2016.
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agencies via the Charity Passport and, upon request and where possible, develops datasets to assist

agencies with data matching, compliance and risk management.

The ACNC has a commitment to working with the charity sector and with Commonwealth and State
government agencies in support of the third object of the ACNC Act at subsection 15-5(1)(c): ‘to
promote the reduction of unnecessary regulatory obligations on the Australian not-for-profit sector.’
From a long term perspective, this object is better realised in an environment where the definition of

charity is consistent across all Australian jurisdictions.

This paper reflects the commitment of the ACNC to initiate and encourage dialogue that furthers
alignment and harmonisation amongst the different State charity definitions and to work
collaboratively towards this outcome whilst setting out a model for change. In this respect, it is
consistent with the ACNC’s other objects,” for the ACNC to take a lead in developing and
implementing a model that mitigates charity sector risks and vulnerabilities for all charity sector

interest groups: the charities themselves, revenue agencies and the public, including beneficiaries.

2.2 Statutory definition

The Charities Act established a Commonwealth statutory definition of charity that was based on the
common law. The definitions applied by the States are also based on the common law. However,
there is a divergence to some extent from the Commonwealth definition through both common law

and statutory developments in each jurisdiction (see Section 3 and Section 4).

Notwithstanding this divergence, it is submitted that the Charities Act is the logical starting point when
considering the application of a common charity definition and that jurisdictional policy objectives can
be addressed in the second stage of the proposed process.

2.3 Why does the Charity Definition matter

Recognition as a charity achieves multiple purposes:

1. Itinvokes in that organisation a particular place within the community that is not otherwise
attached to other community organisations or not-for-profit bodies. The public perception of
charities is that they can be trusted and are worthy of receiving individual, corporate and public
money and other support. The first object of the ACNC Act compels the ACNC to work with the
sector to protect public trust and confidence in the Australian not-for-profit sector.’

° Object 1: to maintain, protect and enhance public trust and confidence in the Australian not-for-profit sector;

Object 2: to support and sustain a robust, vibrant, independent and innovative Australian not-for-profit sector. See ACNC Act
s 15-5(1).

® ACNC Act s15-5(1)(a).

© Australian Charities and Not-for-profits Commission 8
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2. Charity status is one of the gateways to Commonwealth and State tax and revenue concessions.
At the Commonwealth level, it is the gateway for tax concessions such as income tax exemption
and, at State level, various payroll, stamp duty, land tax and other registration and transfer
exemptions and concessions may apply.

3. It ensures that the assets of an organisation are protected for a particular charitable purpose,
during the life of the charity and upon its winding up.

Each factor is relevant to the others. For example, public trust and confidence in the sector supports
the fundraising work of charities and generates the necessary income that enables them to undertake
their work. Access to charitable status generally provides access to tax concessions thereby enabling
entities to put their funds to operational activities and, in so doing, reinforces their capacity to deliver
outcomes, which, when achieved, strengthens trust.

When one of the factors is weakened, other areas are generally affected. For example, if an
organisation is seen to be using its assets for private or other non-charitable purposes, trust
diminishes and giving decreases whilst regulatory agencies examine whether access to tax
concessions should continue.

2.4 |Issues

Charities make a significant contribution to the Australian society. For a number of reasons, including
in recognition of their contribution to the public good, charities are entitled to legal and administrative
benefits, including taxation concessions.’

However, determining whether an entity is a charity can be complex. Firstly, a decision in regards to
whether an entity is a charity (or has a charitable purpose) is applied multiple times to each charity for
different benefits or concessions, and is sometimes applied to particular transactions of an already
recognised charity. Charities are increasingly operating across multiple jurisdictions: based on
information collected by the ACNC, 28% of charities indicated that they had reporting obligations in
more than one state or territory in 2013-2014.% If a charity has a website or social media presence, the
reality is that it has both national and international exposure. This means that it may fundraise in
jurisdictions beyond its operating locations. In the management of fundraising licences, at least two
State jurisdictions assume that a charity is conducting fundraising nationally if that charity has a
Facebook page. In this environment, repeating the process of achieving charity status in all required
jurisdictions is time-consuming and costly.

Secondly, the charity status decision has different implications and is not an end in itself for all
purposes. For example, a decision by the ACNC that an entity is a charity applies only for certain

7 See lan Murray, ‘The taming of the charitable shrew: State roll back of charity tax concessions’ (2016) 27 Public Law Review
1.There are other reasons why charities receive legal and administrative benefits. For example, because charities do not
produce what is regarded as assessable income. See Ole Gjems-Onstad, ‘Tax Expenditure: A Criticism of the Concept as
Applied to Nongovernmental Organizations’ (1990) 19 Nonprofit and Voluntary Sector Quarterly 279; Richard Krever, ‘Tax
Deductions for Charitable Donations: A Tax Expenditure Analysis’, in Richard Krever and Gretchen Kewley (eds) Charities and
Philanthropic Institutions: Reforming the Tax Subsidy and Regulatory Regimes (Monash University, 1991) 1, 4.

8 ACNC Annual Information Statement information, data extracted on 30 May 2016.
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Commonwealth purposes, including for access to Commonwealth tax concessions. Decisions made
by State government agencies are generally only a determination for the purposes relevant to the
legislation managed by that agency or for the discrete application of one Act. Some of these charity
status determinations are based on charity definitions contained within those State Acts. Further,
whilst this paper does not go into detail, there are State Acts with charity definitions that are applied
for purposes other than revenue collection (see Section 3.8 and Appendix 1).

These multiple decisions involve judgment and are made by different decision-makers in different
jurisdictions, sometimes applying different definitions. This can and has led to different decisions
being made from one jurisdiction to another and, owing to the divergence of definitions, within a single
jurisdiction.

The definition of ‘charity’ has also been at the heart of legal disputes, with entities testing the
boundaries of existing definitions in order to avail themselves of the recognised benefits. However,
recognition as a charity is not the sole determinant of the legal and administrative benefits afforded to
a charity: often additional conditions are set to control what type of charities will receive the benefits
and the extent of those benefits. The existing State definitions and conditions are described in the
Jurisdictional Analysis (Section 4) and have also been well articulated in recent work.?

2.5 Charity sector vulnerabilities

Inconsistency both in the charity definitions and their application has created a range of vulnerabilities

that affect each of the charity sector interest groups:

1. Inaddition to the issue of divergent charity status both within and across jurisdictions, charities
are vulnerable to developments in case law that may threaten their charity status. Moving to a
common definition may initially pose the same threat. For example, it may be that some entities
previously recognised as a charity in a particular State jurisdiction are not eligible under the
Commonwealth statutory definition. A common definition will, however, address the issue of an
entity being recognised as a charity in one jurisdiction but not another (or for one benefit and not
another). More importantly, it establishes that charity determination occurs once for all
applications, significantly reducing the regulatory burden on charities.

2. Forrevenue agencies, changes in the common law regarding the definition of ‘charity’ might lead
to a loss of revenue. Alternatively, it may actually increase revenue if the Commonwealth
definition is more restrictive than the State definition currently used.

3. Differing applications of the definition (in the second stage of the process proposed in this paper)
may result in forum-shopping with charities moving their base to a jurisdiction that provides them
with the optimum fiscal concessions. A common definition does not necessarily fully address this
issue of preferential environments, as under the proposal, States have the ability to establish
carve-outs and special conditions regarding the application of taxation concessions. However, it
will address the issue of whether an entity is a charity in the first place.

° See Andrew Lind and Nina Brewer, ”More Bang for your Buck”? A State by State Review of duty, land tax and payroll tax
exemptions available to Charities’ (Corney & Lind Lawyers Pty Ltd, 2016).

© Australian Charities and Not-for-profits Commission 10
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4. A single definition and universal application of ‘charity’ status assists in maintenance of the
special recognition provided to charities and the public trust that ensues. The public rely on
appropriate revenue collections and on government agencies to manage both formal recognition
of charities and the benefits that accrue to them. The public perception of charities contributing to
the public good implies a level of trust in the work of all charities and the effectiveness of
regulation. As above, this trust can be eroded where the public perceives a contradiction between
the work of an organisation and its charitable status. This trust may also be eroded if an
organisation is recognised as a charity in one jurisdiction but not another.

It is not possible to remove all vulnerabilities for each group. Indeed, the tension between the
expectations and priorities of each group requires a certain level of policy flexibility without any one
group compromising more significantly than another. This tension will continue even in the context of
a common definition but, ideally, will operate in a stable environment.

2.6 Proposed model

A common definition of charity applied across all Australian jurisdictions will provide a uniform
mechanism with which to assess the status of individual charities and to determine the make-up of the
charity sector. It will provide greater certainty for the future management of revenue policy.

To enable policy flexibility, the paper proposes a two stage model whereby the ACNC would
undertake pre-registration checks and make a determination based on the Charities Act on charitable
status that the States would accept for all purposes (the Charity Determination stage). The second
stage is dependent on the purpose that is being applied. In the revenue environment, the States will
implement their own objectives through the use of carve-outs or special conditions, if required, and a
charity’s access to revenue concessions would be subject to these (the Tax Assessment stage).

To effect the first Charity Determination stage, it is proposed that State legislation refer to the entity’s
registration as a charity with the ACNC, as a pre-requisite to accessing State taxation concessions.
The second stage rests with the States and enables regulatory jurisdiction over Tax Assessment (or
other legal outcomes or benefits to be applied) at State level, via the application of carve-outs and
special conditions.

Whilst recognising the reach of State legislation in relation to charities and that the principles may be
applicable broadly, the focus of this paper will be on the State revenue environment.

2.7 Terminology

This paper makes a clear distinction in the administration of State revenue benefits between the
Charity Determination process and the Tax Assessment process undertaken once an entity is found
to meet the definition of a charity.

© Australian Charities and Not-for-profits Commission 1"
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2.8 Charity Determination

It is well known that a uniform definition of charity or charitable purpose does not apply in all
Australian jurisdictions. However, all revenue applications refer to the need to first establish that the
applicant entity meets the definition of the particular term that has been used in revenue legislation.
The term may be a charity, a charitable organisation, charitable purpose, or, as in the case of the

Northern Territory, an ‘exempt entity’.10

This process is referred to in this paper as the Charity Determination. In other literature, this process
is referred to as the ‘entity condition’.** Generally, the Charity Determination occurs within a two-
staged process, with the Charity Determination being the first stage and a prerequisite to moving to

the second Tax Assessment stage.

2.9 Tax Assessment

The Tax Assessment is the point where taxation exemptions and concessions are determined to be
available to a particular entity. Whilst this process is generally distinct from definitional issues, it is
dependent on an entity first qualifying at the Charity Determination stage.

The scope of the Tax Assessment stage extends to:

1. The availability of exemptions and concessions and the capacity to place limits on that, for
example to exclude certain types of charities);

2. The type of benefit available, for example a full exemption or a concession based on a
percentage; and

3. The use for which an asset is applied such as a charity using an asset for an ‘unrelated’
commercial purpose or the occupancy of certain premises.

The scope of application of taxation exemptions and concessions is currently within the sole remit of
the States and the model proposed does not seek to change that. In fact, the retention of control over
this space by the States is central to the effectiveness of the proposed two-stage process.

This paper will explore the adoption of a common definition of charity for Commonwealth and State
purposes in accordance with the above model. Before we explore this approach in detail, however,
the historical development of the charity definition is examined. Further, we explore the existing
environment in the State jurisdictions and the stakeholder implications for charities firstly within this
environment and, alternatively, within an environment where a common definition applies.

1% See Stamp Duty Act (NT) s 4F.
1 See Lind and Brewer, above n 9.
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3 Background

3.1 Charity law in context

The common law meaning of charity historically developed in the context of trusts law.'? In more
recent times, the law of charity has been applied in the context of the benefits provided to charities,
particularly in regards to taxation concessions.

In fact in some jurisdictions and circumstances where the definition of charity is applied, the meaning
of charity is closely linked to the fiscal benefits of charity status such that taxation concessions
automatically follow from recognition as a charity. 3 In other applications of the definition of charity,
additional criteria must be met before fiscal considerations will be granted.™*

In this paper we advocate for a division of the definition of ‘charity’ from its application or implications.
This approach was first put forward by Geoffrey Cross, later Lord Cross, in 1956 as follows:

The “best hope of bringing some order in the law of charity lies in separating the question whether a trust should be
regarded as a charitable trust for the purpose of the general law of trusts from the question whether it should enjoy
any special fiscal privileges. They are two quite different questions: yet as the law stands today an answer to one
automatically answers the other.”5

There are many benefits that flow from separating out the definition of charity from its application.
These benefits are examined in Section 4 — Jurisdictional Analysis.

For this section, we focus on the definition issue and begin by explaining the historical evolution of the
definition of charity.

3.2 Technical meaning

The common law established that the term ‘charity’ has a technical legal meaning that is different to
its popular or dictionary definition.*®

In most cases, the legal meaning of charity is broader than its popular meaning. It is the legal
meaning and its implications for revenue that we are concerned with in this paper.

12 See G.E. Dal Pont, Law of Charity (LexisNexis Butterworths, 2010) 3, Matthew Harding et al, Defining Charity — A Literature
Review (Melbourne University, 2011) 3 (‘Literature Review’).

13 For example income tax exemption in New Zealand, albeit with some exclusions. See Income Tax Act 2007 (NZ) CW
41(1)(a)(b), 42.

14 For example, to access income tax exemption in Australia, a registered charity must meet the special conditions set out in
the Income Tax Assessment Act 1997 (Cth) ss 50-50, 50-52.

15 Geoffrey Cross, ‘Some Recent Developments in the Law of Charity’ (1956) 72 Law Quarterly Review 187, 204, cited in
Literature Review, above n 12, 19.

'® pal Pont, above n 12, 16-17.
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3.3 Historical development

The Australian law of charity derives from English legislation dating back to the year 1601 - the
Preamble to the Statute of Charitable Uses 1601, also known as the ‘Statute of Elizabeth’."” The
Statute of Charitable Uses was interpreted over time into a substantial body of case law.

In 1891, the English House of Lords delivered the landmark charity law decision of Commissioners for
Special Purposes of Income Tax v Pemsel [1891] 1 AC 531 (‘Pemsel’). In his judgment in Pemsel,
Lord Macnaghten classified charitable purposes into four main categories, referred to as ‘heads of
charity’:

1. the relief of poverty;

2. the advancement of education;

3. the advancement of religion; and

4. other purposes beneficial to the community.

Following Pemsel, to qualify under the fourth head of charity, organisations were required to evidence
a charitable purpose that was ‘within the spirit and intendment’ of the preamble to the Statute of
Charitable Uses.

All charitable purposes were required to be for the public benefit, however the first three heads of
charity (relief of poverty, advancing education and religion) were historically presumed to be for the
public benefit.*®

An important feature of charity law is that the concept of charity is not static but has evolved over time.
This principle was recently articulated by the majority of the High Court of Australia in Aid/Watch
Incorporated v Federal Commissioner of Taxation (2010) 241 CLR 539 (‘Aid/Watch’):

Where statute picks up as a criterion for its operation a body of the general law, such as the equitable principles
respecting charitable trusts, then, in the absence of a contrary indication in the statute, the statute speaks
continuously to the present, and picks up the case law as it stands from time to time.1?

The common law of charity has largely evolved through the interpretation of the fourth head of charity.
Over time the fourth head has come to encompass purposes such as the advancement of culture,
conservation of the environment and the promotion of human rights.

3.4 Australian developments

In 2001, the Australian Federal government commissioned an Inquiry into the Definition of Charities
and Related Organisations (‘CDI Report’). Whilst, the CDI Report recommended the introduction of a

Y 43 Eliz1, ¢ 4.
18 Dal Pont, above n 12, 38.
19 Aid/Watch Incorporated v Federal Commissioner of Taxation (2010) 241 CLR 539 (Aid/Watch), 23.
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statutory definition of charity, the government elected to retain the common law meaning of charity
and introduced the Extension of Charitable Purpose Act 2004 (Cth).

Recommendation 24 of the CDI Report was:

That the Government seek the agreement of all State and Territory Governments to the adoption nationally of the
definitional framework for charities and related entities recommended in this Report.20

The Extension of Charitable Purpose Act 2004 (Cth) deemed that:
1. the provision of child care services on a non-profit basis was a charitable purpose; and

2. open and non-discriminatory self-help groups and closed or contemplative religious orders were
for the public benefit.*

3.5 Developments overseas

Meanwhile, the adoption of a statutory definition of charity gathered steam in a number of jurisdictions
overseas.

A literature review entitled ‘Defining Charity’ and published in 2011 by the Not-for-profit Project of the
University of Melbourne Law School,? states that between 1996 and 2005, the definition of charity
was considered in England and Wales, Scotland, Ireland, New Zealand, Canada and South Africa.”®

The Literature Review further states that:

As a result, although in 2001 only one jurisdiction was reported as having a statutory definition of charity, in 2011
there is legislation defining charitable purpose in England and Wales, Northern Ireland, Scotland, and Ireland. In
South Africa, as a result of this debate the use of the term ‘charity’ was replaced in taxation legislation by the broader
category of ‘public benefit organisations’.

One consequence of this extensive debate is that there is a surprisingly substantial literature on the apparently narrow
question of the definition of ‘charity’. This literature takes two principal forms: 1) public policy reports, whether
produced by governmental agencies, commissioned by government from independent committees, produced on the
initiative of third sector organisations, or produced by academics; and 2) academic commentary. In particular, the
definitional debate has been extensively considered in the various jurisdictions of the United Kingdom.

20 The Australian Government the Treasury, Report of the Inquiry into the Definition of Charities and Related Organisations
(2001) 18 (‘CDI Report).

2! Extension of Charitable Purpose Act 2004 (Cth) ss 4-5.

22 Literature Review, above n 12.

% Ibid 4.

** Ibid.
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3.6 The Charities Act 2013 (Cth)

The Australian government announced in the 2011-12 federal budget that it would introduce a
statutory definition of charity for Commonwealth purposes. The definition was to be based on the
2001 CDI Report and was to take into account recent judicial decisions.*®

The Government’'s media release introducing the initiative stated that:

The Government will also commence discussions with the states and territories with the aim of ensuring a coordinated
approach to resolving these issues is adopted. Further, any change to the GST base will also require the unanimous
support of the state and territory governments.26

In 2011, the Government released a consultation paper on the definition of charity and over 200
submissions were received.?’

Exposure draft legislation introducing a statutory definition of charity was released for public
consultation in 2013.%

In 2013 the Australian Parliament enacted the Charities Act.

The Charities Act took effect on 1 January 2014 and defines the terms ‘charity’ and ‘charitable
purpose’ for Commonwealth purposes as follows:

“charity” means an entity:
(a) thatis a not-for-profit entity; and
(b) all of the purposes of which are:
(i) charitable purposes (see Part 3) that are for the public benefit (see Division 2 of this Part); or

(i) purposes that are incidental or ancillary to, and in furtherance or in aid of, purposes of the entity covered
by subparagraph (i); and

Note 1: In determining the purposes of the entity, have regard to the entity’s governing rules, its activities and
any other relevant matter.

Note 2:  The requirement in subparagraph (b)(i) that a purpose be for the public benefit does not apply to
certain entities (see section 10).

(c) none of the purposes of which are disqualifying purposes (see Division 3); and

% The Treasury (Cth),’Making it easier for charities to help those who need it’ (Joint media release with Bill Shorten MP and
Tanya Plibersek MP, No.077, 10 May 2011) <http://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2011/077.
htm&pagelD=003&min=brs&Year=&DocType>.

%% Ibid.

27 The Treasury, Government of Australia, A definition of charity <http://www.treasury.gov.au/ConsultationsandReviews/
Consultations/2011/A-definition-of-charity>.

2 The Treasury (Cth), ‘Public consultation on a statutory definition of charity’ (Joint media release with David Bradbury MP and
Mark Butler MP, No.045, 8 April 2013) <http://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2013/045.htm
&pagelD=003&min=djba&Year=&DocType=>.
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(d) thatis not an individual, a political party or a government entity.29

“charitable purpose” means any of the following:

(@) the purpose of advancing health;

(b) the purpose of advancing education;

(c) the purpose of advancing social or public welfare;

(d) the purpose of advancing religion;

(e) the purpose of advancing culture;

(f) the purpose of promoting reconciliation, mutual respect and tolerance between groups of individuals that are in
Australia;

(9) the purpose of promoting or protecting human rights;

(h) the purpose of advancing the security or safety of Australia or the Australian public;

(i) the purpose of preventing or relieving the suffering of animals;

() the purpose of advancing the natural environment;

(k) any other purpose beneficial to the general public that may reasonably be regarded as analogous to, or within the

spirit of, any of the purposes mentioned in paragraphs (a) to (j);

Note: In the case of a purpose that was a charitable purpose before the commencement of this Act and to which the
other paragraphs of this definition do not apply, see item 7 of Schedule 2 to the Charities (Consequential Amendments

and Transitional Provisions) Act 2013.

(I) the purpose of promoting or opposing a change to any matter established by law, policy or practice in the
Commonwealth, a State, a Territory or another country, if:

(i) in the case of promoting a change--the change is in furtherance or in aid of one or more of the purposes

mentioned in paragraphs (a) to (k); or

(i) in the case of opposing a change--the change is in opposition to, or in hindrance of, one or more of the

purposes mentioned in those paragraphs.3

The charitable purposes set out in section 12 of the Act reflect the first three historic heads of charities,
and list a collection of others.

29 Charities Act 2013 (Cth) s 5.
0 Charity Act s 12.

© Australian Charities and Not-for-profits Commission 17


http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#purpose_of_advancing_social_or_public_welfare
http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#purpose_of_advancing_social_or_public_welfare
http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#advancing
http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#purpose_of_advancing_culture
http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#human_rights
http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#advancing
http://www.austlii.edu.au/au/legis/cth/num_act/ca2013104/s3.html#advancing

Australian Charities and Not-for-profits Commission A common charity definition?

The following provisions of the Charities Act are also relevant to the definition of charity:
1. section 6 — the meaning of ‘public benefit’;

2. sections 7 — 10 on the presumption of public benefit;

3. section 11 regarding the meaning of ‘disqualifying purpose’; and

4. sections 14 — 17 concerning the meaning of specific charitable purposes.

The Explanatory Memorandum introducing the Charities Act sets out the government’s legislative
intent as follows:

The meaning of charity and charitable purpose has not previously been comprehensively defined in statute for the
purposes of Commonwealth law. The meaning has been largely determined based on over 400 years of common law.
The statutory definition generally preserves the common law principles by introducing a statutory framework based on
those principles but incorporating minor modifications to modernise and provide greater clarity and certainty about the
meaning of charity and charitable purpose.3!

The charitable purposes listed in the Bill have been derived from principles from the common law. While those
principles may be expressed using a different form of words in order to use a clearer or simpler style of expression,
this is not to be taken to mean that a different idea is intended to be expressed by those different words.

The common law remains relevant in interpreting the charitable purposes, including their meaning and scope.32

3.7 The ACNC Act

The ACNC Act establishes the ACNC as the national regulator of charities for Commonwealth
purposes.

One of the ACNC'’s functions is to register charities. Organisations apply to the ACNC to be registered
as a charity®® and they can apply to be registered under one or more subtypes of charity.>*

There are 14 charity subtypes — 12 of the 14 subtypes directly correspond to the 12 ‘heads’ of
charitable purpose in section 12 of the Charities Act. The remaining two subtypes are for two
deductible gift recipient categories - public benevolent institutions and health promotion charities.

In assessing applications for registration as a charity or a charity subtype, the ACNC applies the
Charities Act.

31 Explanatory Memorandum, Charities Bill 2013 (Cth) 3 [1.40] — [1.42] (‘Charities Bill EM).
32 |hid 23 [1.115 — 1.116].

33 ACNC Act s 25-5(1).

3 1bid 5.25-5(2).

© Australian Charities and Not-for-profits Commission 18



Australian Charities and Not-for-profits Commission A common charity definition?

3.8 Common definition of charity in Australia

Various bodies have advocated for a common definition of charity in Australia across Commonwealth
and State jurisdictions (also see Section 5.2).

The National Roundtable of Non-profit Organisations (NRNO) investigated all Commonwealth, State
and Territory legislation dealing with charities. It made the following finding which was presented in its
submission to a Senate Committee inquiry in 2007:

There are 15 Commonwealth Acts and 163 State and Territory Acts under which entitlement to a benefit or some
other legal outcome turns on the charitable purpose or status of an organisation.35

Subsequent to the NRNO investigation in 2007, the Charities Act and the Charities (Consequential
Amendments and Transitional Provisions) Act 2013 (Cth) were enacted. The second piece of
legislation amended Commonwealth legislation to ensure that the terms ‘charity’ and ‘charitable
purpose’ were used consistently across all Commonwealth laws.*

A reviewed and updated version of this list is attached as Appendix 1 to this paper. This review has
disclosed that there continues to be 172 Acts under which entitlement to a benefit or legal outcome
turns on the charitable purpose or status of an organisation. Forty-five of these Acts set out a
definition to determine whether an entity is a charity or charitable organisation. Of these 45 Acts, 34
are relevant to State revenue collection. The remaining 11 are for purposes other than revenue
collection. For example, the ACT and NSW respective Adoption Acts define charitable organisations
for the purposes of delineating which organisations can be adoption service providers. Further, the
NSW Fisheries Management Act 1994 defines ‘charitable purpose’ as ‘any benevolent, philanthropic
or patriotic purpose’ in order to allow the donation of fish to a charitable institution. Other definitions
are contained in local government, gambling, road safety and transport Acts and for purposes
relevant to the operation of those Acts.

The Productivity Commission in its research report on the Contribution of the Not-for-profit Sector,
published in 2010, made the following recommendations:

Recommendation 7.1:

The Australian Government should adopt a statutory definition of charitable purposes in accordance with the
recommendations of the 2001 Inquiry into the Definition of Charities and Related Organisations.

Recommendation 7.2:

State and territory governments should recognise the tax concession status endorsement of not-for-profit
organisations at the Commonwealth level. Given the disparities between eligibility for tax concessions across
jurisdictions, state and territory governments should utilise such Commonwealth endorsements in determining

% National Roundtable of Non-profit Organisations, ‘The assessment of charitable status in Australia’ (2007) 1
<http://www.aph.gov.au/DocumentStore.ashx?id=f44ac555-e5a8-4503-a69-ee34b7bdf800>.

3 Charities (Consequential Amendments and Transitional Provisions) Act 2013 (Cth) Schedule 1.
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eligibility for their jurisdictional concessions, and seek to harmonise tax concessional status definitions or
classifications with the Commonwealth over time.”

The Final Report of the Not-for-profit Sector Tax Concession Working Group published in May 2013
also commented on this issue recognising the potential for a reduction in the regulatory burden, as
follows:

The Working Group considers that harmonisation by Commonwealth, State, and Territory governments would result in
a significant reduction in compliance costs for the NFP sector. This proposal falls outside the Working Group’s Terms
of Reference. However, this is clearly an area where adopting a national approach would lead to a reduction in
complexity and lower administrative costs.3

Finally the Explanatory Memorandum to the Charities Act states at paragraph 1.10:

The statutory definition applies to all Commonwealth legislation. It may provide a common framework which States
and Territories may adopt over time, thereby further reducing complexity and compliance costs for Australian
charities.%

87 Productivity Commission, Contribution of the Not-for-Profit Sector (2010) XLV — XLVI (‘Productivity Commission Report).

38 The Australian Government the Treasury, Not-for-profit Sector Tax Concession Working Group — Final Report (2013) 61
<http://www.treasury.gov.au/~/media/Treasury/Access%20t0%20Information/Disclosure%20Log/2014/1447/Downloads/PDF/N
FP%20Sector%20WG%20Final%20Report.ashx>.

% Charities Bill EM, above n 31.
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4 Jurisdictional Analysis

The various tax concessions available to charities are determined by reference to the States’
legislation providing the tax concession (which will be different for each type of concession). In
regards to charity definitions, some Acts specify particular definitions, which are also informed by the
common law.

This chapter reviews each piece of State legislation that provides taxation concessions to charities,

including duties, land tax, payroll tax and motor vehicle registration (collectively, the Revenue Acts of
each State). Reference is also made to selected other State Acts with ‘charity’ or ‘charitable purpose’
definitions, which, in many circumstances, have alternate definitions from those in the Revenue Acts.

We appreciate that readers of this paper may have insight into the nuances of the operation of various
pieces of legislation cited. We would be pleased to receive any insights from operational experience
that may inform us as to how these provisions operate.

4.1 Australian Capital Territory (ACT)

4.1.1 Summary:

In summary, there are limited exemptions to duty and land tax available to charities in the ACT.* The
Land Tax Act 2004 (ACT) does not provide any broad exemptions for charities, although it does
provide specific exemptions for religious institutions and non-profit community housing. However, the
Duties Act 1999 (ACT) and the Payroll Tax Act 2011 (ACT) do provide exemptions for ‘charitable
organisations.’

Both the Duties Act 1999 (ACT) and the Payroll Tax Act 2011 (ACT) refer to the Taxation
Administration Act 1999 (ACT) for the definition of ‘charitable organisations’, which includes
‘organisation[s] carried on for a religious, educational, benevolent or charitable |ourpose’41 but
excludes organisations that secure private benefits (such as financial benefits) to their members.*
This has been a result of recent amendments made in the Revenue (Charitable Organisations)
Legislation Amendment Act 2015 (ACT), and can be understood as a positive step towards
harmonising the charity definition within the ACT.

40 See Lind and Brewer, above n 9, 19, 26.
4 Taxation Administration Act 1999 (ACT) s 18.
42 See Lind and Brewer, above n 9, 33; Murray, above n 7, 64.
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Regulator Act Reason for interaction

ACT Revenue Office  Duties Act 1999 To access stamp duty concessions
Payroll Tax Act 2011 To access payroll tax concessions
Land Tax Act 2004 To apply exemption from land tax.

ACNC Australian Charities and Not-for- To apply to be a registered entity

profits Commission Act 2012 (Cth) (charity), currently only entities
meeting definition of ‘charity’ in the

Charities Act 2013 (Cth) Charities Act are able to be registered

as a charity
Office of Regulatory  Charitable Collections Act 2003 To apply for registration as a charity
Services (ACT) for fundraising purposes
ATO Income Tax Assessment Act 1997 - Application for endorsement as a tax
(Cth) concession charity
A New Tax System (Goods and - Application for endorsement as a
Services Tax) Act 1999 (Cth) DGR

Fringe Benefits Tax Assessment Act  (usually forwarded by ACNC)
1986 (Cth)

4.1.2 ACT Revenue Acts and the concepts for charities:

Following the enactment of the Revenue (Charitable Organisations) Legislation Amendment Act 2015
(ACT), the ACT has adopted a consolidated definition of ‘charitable organisations’ for all Revenue
Acts under the Taxation Administration Act 1999 (‘ACT TAA’). Section 18B of part 3A of the ACT TAA
defines the concept of a ‘charitable organisation’ by reference to its purpose. The purposes
recognised as ‘charitable’ within the ACT TAA includes ‘religious, educational, benevolent or
charitable’ purposes.43

Inclusive in the amendments made in the Revenue (Charitable Organisations) Legislation
Amendment Act 2015 (ACT) was the specification of organisations which are excluded from being a
‘charitable organisation’ under the ACT TAA. These include organisations that have a purpose of
‘securing pecuniary benefits to its members’* or are deemed to be an ‘excluded organisation’ under
section 18C of the ACT TAA. Organisations that are explicitly defined as being an ‘excluded
organisation’ include:

1. political parties;

2. industrial organisations;

43 Taxation Administration Act 1999 (ACT) s 18B.
* Ibid

© Australian Charities and Not-for-profits Commission 22



Australian Charities and Not-for-profits Commission A common charity definition?

3. professional organisations;
4. organisations that promote trade, industry or commerce; or
5. classes of organisation prescribed by regulation.

To assist in the interpretation of these amendments, the ACT Revenue Office issued the Revenue
Circular GEN010 — Charitable Organisations.45 The Circular states that if an organisation has a
purpose, whether it is incidental or ancillary, which relates to political parties, organisations that
promote trade, industry and commerce or professional organisations, the organisation will be
excluded.”® As the Explanatory Statement for Revenue (Charitable Organisations) Legislation
Amendment Bill 2015 (ACT) stated, the amendments sought to limit the use of tax concessions to
organisations that ‘served a wider community benefit.’*” This suggests a policy objective of limiting the
common law definition of charity for ACT revenue purposes. In practice it could exclude charities
registered with the ACNC (such as professional organisations) from accessing ACT revenue
concessions.

While a professional organisation or an organisation that promotes trade, industry or commerce may
be an ‘excluded organisation’, it can apply to the Commissioner for ACT Revenue to be recognised as
a ‘beneficial organisation’ so it can access concessions.*® To meet the requirements of a ‘beneficial
organisation’, the Commissioner must be satisfied that the organisation has:

1. apredominant purpose to advance religion, advance education, relieve poverty, or otherwise
benefit the community (i.e. meet one of the four common law heads of charity);

2. objects and activities of the organisation that make it an excluded organisation are not significant
in relation to the purpose of the organisation when considered as a whole; and

3. the purpose of the organisation is to benefit the general community.49

Political parties and industrial organisations are not entitled to make an application to be considered a
‘beneficial organisation.’ This signifies a policy objective regarding the taxation treatment of activities
of political parties and industrial organisations.

4.1.3 The term ‘charity’ in the ACT Collections law (not relevant to the Revenue
Acts)

The Charitable Collections Act 2003 (ACT) is used by the ACT to regulate fundraising activities. It
states that collections must be done for a ‘charitable purpose’, which includes ‘any benevolent,

philanthropic or patriotic purpose’. This definition is different to the charitable purpose definitions

% ACT Revenue Office, Charitable Organisations, GEN010, 25 November 2015.
46 .
Ibid.
4 Explanatory Statement, Revenue (Charitable Organisations) Legislation Amendment Bill 2015 (ACT).
8 ACT Revenue Office, above n 44, 4.
*? Ibid
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applicable to the Revenue Acts and may be broader than the common law and Charities Act

definitions of charitable purpose.®

%0 bid.
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4.2 Northern Territory (NT)>

4.2.1 Summary:

Recent changes were introduced to the taxation concession system in relation to the Payroll Tax Act
(NT) following the enactment of the Revenue and Other Legislation Amendment Act 2015 (NT). These
changes highlight an emerging concern within the NT Government about the widening definition of
‘charity’.52 As a result, a new category of ‘excluded entities”® has been created and can be
understood as restricting the types of organisations that can access taxation concessions in the NT.*

Regulator Act Reason for interaction
Department ~ Stamp Duties Act To access stamp duty concessions
of Treasury .
and Finance Payroll Tax Act To access payroll tax concessions
ACNC Australian Charities and Not-for-profits To apply to be a registered entity
Commission Act 2012 (Cth) (charity), currently only entities
- meeting definition of ‘charity’ in
Charities AcE 2013 (Cih) Charities Act are able to be
registered entity
ATO Income Tax Assessment Act 1997 (Cth) - Application for endorsement as a

tax concession charity
A New Tax System (Goods and Services Tax)

Act 1999 (Cth) -Application for endorsement as a

DGR
Fringe Benefits Tax Assessment Act 1986 (Cth)

(usually forwarded by ACNC)

4.2.2 NT Revenue Acts and the concepts for charities:

For duties, the NT has exemption provisions which require applicants to be an ‘exempt entity’ and to
s 55

prove that the property is used solely by them for an ‘exempt use’.
In this regard, the NT applies the two step process recommended in this paper - the first requirement
is that the applicant must be an ‘exempt entity’ (a Charity Determination process) and the second

requirement is that the use of the property must be for an ‘exempt use’ (a Tax Assessment process).

51 Note that the NT Government does not regulate fundraising so there is no comparison to charity concepts in non-revenue
Acts.

*2 Northern Territory Government, Budget Paper No 2: Budget Strategy and Outlook 2015-2016 (2015) 36.

%3 payroll Tax Act (NT) s 48A(3).

> Murray, above n 7, 54.

5 Stamp Duty Act (NT) s 4F.
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Under section 4F(1) of the Stamp Duty Act (NT), an ‘exempt entity’ is considered to be:
1. apublic hospital;

2. apublic benevolent institution;

3. areligious institution;

4. a public education institution;

5. acouncil, society, organisation or other body established or carried on exclusively or principally
for the promotion of the interests of a school (other than a school carried on for profit); or

6. a non-profit organisation having as its sole or dominant purpose a charitable, benevolent,
philanthropic or patriotic purpose.

The terms used here, are generally consistent with the traditional four heads of charity, but they may
be broader in some respects.

Section 4F(2) of the Stamp Duty Act (NT) defines ‘exempt use’ very broadly, to include any purpose
which is not a commercial activity. For many organisations therefore, access to benefits primarily rests
on meeting the first step, of being an ‘exempt entity’ as long as they are not engaged in commercial
operations.

The Payroll Tax Act (NT) has exemptions for charities and relies on the concept of ‘charitable
activities’ to define which type of wages would attract the exemption.56 Section 48C of the Payroll Tax
Act (NT) defines ‘charitable activities’ as ‘work that is predominantly of a religious, charitable,
benevolent, philanthropic or patriotic nature.”’

A number of entities were explicitly excluded from accessing payroll tax exemption with the
introduction of the Revenue and Other Legislation Amendment Act 2015 (NT). ‘Excluded entities’
were defined as follows:

1. schools

2. educational institutions

3. educational companies

4. political parties

5. industrial associations

6. professional associations; or

7. atrade, industry or commerce entity.58

%5 payroll Tax Act (NT) s 48C.
> bid.
%8 1bid s 48A(3).
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For wages paid by a school or college, exemption from payroll tax may be available under section 49
and Schedule 2, clause 16 of the Payroll Tax Act (NT). For the other ‘excluded entities’, the
Commissioner may override their exclusion if they are able to satisfied that the excluding feature is
not significant when the entity is considered as a whole, and that the entity’s purpose is beneficial to
the community in general rather than to a particular class of persons (such as its members).*

The NT does not levy land tax.

In assessing the concept of charities between the ACNC Act and the Revenue Acts of the NT, there
are two points of divergence to highlight:

1. First, the NT Revenue Acts specifically include organisations with a ‘philanthropic’ or ‘patriotic’
purpose which is broader than the traditional common law concepts of charitable purpose.

2. Second, the Payroll Tax Act (NT) specifically refers to schools and educational institutions as
‘exempt entities’ that are therefore not eligible for payroll tax exemption as a charity. Schools and
colleges may qualify for exemption under another section of the Act.

However, the policy objective of restricting the application of the exemption could be achieved by
retaining the Charities Act definition of charity and excluding access to payroll tax exemption in the
Payroll Tax Act (NT) instead.

The Northern Territory does not regulate charitable fundraising at present.

*9 |bid s 48E.
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4.3 New South Wales (NSW)

4.3.1 Summary:

In summary, concessions for charities vary across the NSW Revenue Acts. The Duties Act 1997
(NSW) and the Land Tax Management Act 1956 (NSW) both define eligible charities by reference to
charitable purpose, albeit through the use of different definitions.®® On the other hand, the Payroll Tax
Act 2007 (NSW) adopts the common law definition.®* The resulting effect of this disparity is that, in
practice, the Revenue office will apply different considerations to charity concessions based on the
type of concession that is sought.

Regulator Act Reason for interaction
Office of State  Duties Act 1997 To access stamp duty concessions
Revenue

Payroll Tax Act 2007 To access payroll tax concessions

Land Tax Management Act 1956 To apply for exemption from land tax
NSW Fair Charitable Fundraising Act 1991 To apply for registration as a charity for
Trading fundraising purposes
ACNC Australian Charities and Not-for- To apply to be a registered entity (charity),

profits Commission Act 2012 (Cth) currently only entities meeting definition of
‘charity’ in Charities Act are able to be

Charities Act 2013 (Cth) registered entity

ATO Income Tax Assessment Act 1997 - Application for endorsement as a tax
(Cth) concession charity
A New Tax System (Goods and - Application for endorsement as a DGR

Services Tax) Act 1999 (Cth)
(both usually forwarded by ACNC)

Fringe Benefits Tax Assessment
Act 1986 (Cth)

4.3.2 The New South Wales Revenue Acts and the concepts for charities:

There is significant variation in the terms used to refer to charities across the NSW Revenue Acts.

The Duties Act 1997 (NSW) uses the phrase ‘exempt charitable or benevolent bodies’ to refer to
entities that are exempt from transfer duties on certain transactions.® The definition of ‘exempt

60 See Duties Act 1997 (NSW) s 275; Land Tax Management Act 1956 (NSW) s 10.
®1 See Payroll Tax Act 2007 (NSW) s 48.
%2 puties Act 1997 (NSW) s 275.
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charitable or benevolent body’ is set out in section 275(3) of the Duties Act 1997 (NSW) and is
defined as an entity that operates:

1. Wholly or predominantly for the relief of poverty or promotion of education in Australian;
2.  With a primary object to promote the interests of Aborigines.

This definition is more restrictive than the common law definition of charitable purpose for the
following reasons:

1. It excludes charities for the advancement of religion;
2. It excludes charities that advance education or relieve poverty outside Australia; and

3. It excludes a range of other purposes that have been recognised over time under the fourth head
of charity (e.g. conservation of the environment).

While the previous Stamp Duties Act 1920 (NSW) included religious entities within the meaning of the
defined term used, ‘charitable organisation’,63 the exclusion of religious entities from the current
Duties Act 1997 is unique.

Land tax exemptions apply a slightly different definition which is generally limited to ‘charitable bodies’
and the concept of ‘benevolent bodies’ does not appear.64 Under section 10(1) of the Land Tax
Management Act 1956 (NSW), exemptions to land tax may apply to a wide range of entities, including
charities. For example, land used solely as a police station can be exempt from land tax.®® In a sense,
while it does not utilise the concept of ‘benevolent bodies’, the Land Tax Management Act 1956
(NSW) encapsulates it through listing individual categories of entities that would be considered
benevolent and represents the evolving nature of the term.

The Land Tax Management Act 1956 (NSW) also aligns with the traditional common law interpretation
of ‘charitable purpose’ to determine eligible purposes for land tax exemptions. This includes allowing
land used by or in trust for a religious, charitable or educational purpose, as long as it is not for a
pecuniary profit, to be eligible for land tax exemption.66 The inclusion of ‘religious purpose’ is an
important point of differentiation to the requirements set out in the Duties Act 1997.%

The Payroll Tax Act 2007 (NSW) states the kinds of institutions that may claim an exemption.®®
These include the following entities:

1. A-rreligious institution;

2. A public benevolent institution; or,

63 See definitions in Stamp Duties Act 1920 (NSW) s 98.
o4 Land Tax Management Act 1956 (NSW) s 10.

® |bid ss 10(f1), 10(K), 10(q).

% 1hid ss 10(d), 10(q).

®7 See Duties Act 1997 (NSW) s 275.

%8 payroll Tax Act 2007 (NSW) s 48.
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3. A non-profit organisation having as its sole or dominant purpose a charitable, benevolent,
philanthropic or patriotic purpose (but not including a school, an educational institution, and
educational company or an instrumentality of the State).

In this respect, it does not seek to define ‘charitable’ or ‘benevolent’ and, therefore, relies on common
law definitions for these terms.

In addition, the Payroll Tax Act 2007 (NSW) places restraints around the types of wages eligible for
exemption. Only specific wages that are payable for work with a connection to the ‘religious,
charitable, benevolent, philanthropic or patriotic purposes of the institution or body’ to a ‘person
engaged exclusively in that kind of work’ may be considered.*

4.3.3 The term ‘charity’ in the NSW Collections law (not relevant to the Revenue
Acts)

The Charitable Fundraising Act 1991 (NSW) is administered by NSW Fair Trading and allows
charities to register for fundraising activities. The Act does not define the term ‘charity’, but
organisations are required to have a ‘charitable purpose’ in order to fundraise. The term ‘charitable
purpose’ is not defined and therefore takes its meaning from the common law.” The NSW Fair
Trading website provides guidance on the four traditional heads of ‘charitable purpose’ and the
requirement that they be for the public benefit:

1. the relief of financial hardship;

2. the advancement of education;

3. the advancement of religion; or,

4. other charitable purposes for the benefit of the community.71

Exemptions to register as a fundraiser under this Act are limited to religious bodies or organisations.’

%9 payroll Tax Act 2007 (NSW) s 48(2).

o NSW Fair Trading, Government of New South Wales, Charitable Purpose
<http://www.fairtrading.nsw.gov.au/ftw/Cooperatives_and_associations/Charitable_fundraising/Charitable_purpose.page?>.

™ Ibid.
& Charitable Fundraising Act 1991 (NSW) s 7(1).
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4.4 Queensland (QId)

4.4.1 Summary:

A common charity definition?

The Queensland Revenue Acts uniformly use the term ‘charitable institution’ to describe the charities
that are entitled to various concessions.’® The concept of ‘charitable institution’ as defined in the
Taxation Administration Act 2001 (QId) (‘Qld TAA’) does not appear in other Queensland Acts -
registration under the QIld TAA does not appear to have consequences beyond the Acts dealing with
revenue concessions.’* Nevertheless, the consistent use of ‘charitable institution’ within the Revenue
Acts represents a level of harmonisation in the Queensland revenue context.

Regulator

Office of State
Revenue

ACNC

Office of Fair
Trading

ATO

Act

Taxation Administration Act 2001
Duties Act 2001

Payroll Tax Act 1971

Land Tax Act 2010

Australian Charities and Not-for-
profits Commission Act 2012 (Cth)

Charities Act 2013 (Cth)

Collections Act 1966

Income Tax Assessment Act 1997
(Cth)

A New Tax System (Goods and
Services Tax) Act 1999 (Cth)

Fringe Benefits Tax Assessment Act

1986 (Cth)

Reason for interaction

To apply for registration as a charitable
institution

To access stamp duty concessions
To access payroll tax concessions
To apply exemption from land tax.

To apply to be a registered entity (charity),
currently only entities meeting definition of
‘charity’ in Charities Act are able to be
registered entity

To apply for registration as a charity for
fundraising purposes

- Application for endorsement as a tax
concession charity

- Application for endorsement as a DGR

(both usually forwarded by ACNC)

& The Duties Act 2001 (QId), Payroll Act 1971 (Qld) and Land Tax Act 2010 (QIld) provide exemptions on duties, payroll tax
and land taxes for at least some charitable institutions.

" There are two other Acts that refer to the concept of ‘charitable institution’: Supreme Court of Queensland Act 1991 (Qld) s

22, imposes restrictions on judges holding ‘public office’, including an appointment in relation to a charitable institution;
Acquisition of Land Act 1967 (QId) Schedule 1 — Part 13, allows land to be taken by the Crown for purposes relating to a

charitable institution.
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4.4.2 The Queensland Revenue Acts and the concept of ‘charitable institution’: ™

Charities, or trustees of a charity, apply to be registered as a ‘charitable institution’ under Part 11A of
the QId TAA. Sections 149C(2) — 149C(4) list the types of ‘charitable institutions’ which the
Commissioner may register. The list includes types of organisations (e.g. a kindergarten, a religious
body, a public benevolent institution), or organisations with a specific principal object or pursuit. The
examination of an entity’s principal object or pursuit, however, is not necessary with religious bodies
and universities (or university colleges).”®

There is no reference to ‘charity’ or ‘registered charity’ in the Revenue Acts. Whether or not an
institution is eligible to be a ‘charitable institution’ is separate from the references to ‘charity’ or related
terms in other Acts.

Some differences between the Queensland and the Commonwealth include the following:

1. A charity must be an institution or the trustee of an institution to be registered in Queensland,
whereas the range of entity types that can be registered in the Commonwealth is wider. Trustees
of a university or university college, however, cannot register under the Taxation Administration
Act 2001 (QId).”’

2. The ‘not-for-profit’ requirement applies to all charities at the Commonwealth level, but there are
some exceptions in Queensland as the principal object or pursuit of a charitable institution may
either be charitable or promoting the public good.

3. There is no specific requirement that charities not be political/government.

4.4.3 The term ‘charity’ in the QIld Collections law (not relevant to the Revenue
Acts)

The Collections Act 1966 (QIld Collections Act) also introduces a scheme for registration of charities
under that Act. Charities are divided into two classes: exempted charities and non-exempted charities,
with the exemption relating to their reporting requirements. For the purposes of the Act, ‘charity’ is
defined as any association established for a charitable purpose, determined by the Minister to be a
charity, or named in a regulation, but subject to exceptions.”®

The QId Collections Act is administered by the Office of Fair Trading and deals primarily with the
regulation of fundraising activities. The QIld Collections Act does not refer to the term ‘charitable
institution’.

The Motor Accident Insurance Act 1994 also refers to a ‘registered charity’, and states that ‘registered
charity’ means: a charity registered under the Collections Act 1966.” There are many other

"5 Includes Duties Act 2001 (QId), Payroll Act 1971 (QId) and Land Tax Act 2010 (QId).
7 Taxation Administration Act 2001 (QIld) s 149C(5).

" Ibid s 194c.

& Collections Act 1966 (QId) s 5.

& Motor Accident Insurance Act 1994 (QId) s 96(2)(a)(ii).
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references to concepts of ‘charity’, ‘charitable purposes’ and ‘charitable benefits’ in other Qld
legislation, either referring directly to the Collections Act or not referring to any specific definition.

The Trusts Act 1973 (Qld) section 103(2) provides that ‘[n]otwithstanding any rule of law to the
contrary, it shall be deemed always to have been charitable to provide, or to assist in the provision of,
facilities for recreation or other leisuretime occupation, if the facilities are provided in the interests of
social welfare.’ In this context, ‘social welfare’ is defined at section 103(3), inter alia, as facilities
provided ‘with the object of improving the conditions of life’.
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4.5 South Australia (SA)

4.5.1 Summary:

A common charity definition?

The SA Revenue Acts do not adopt a common definition of ‘charity’ but they all, in general, refer to
the common law understanding of the term. Recent amendments from the Amendment and Repeal
(Budget 2015) Act 2015 (SA), however, highlight growing concerns regarding the term. The
amendments from this Act have sought to differentiate between ‘charitable’ and ‘commercial’ activities
for stamp duty concessions.

Regulator

Reason for interaction

Revenue SA

ACNC

Consumer and
Business
Services SA

ATO

Stamp Duties Act 1923
Payroll Tax Act 2009
Land Tax Act 1936

Australian Charities and Not-for-
profits Commission Act 2012 (Cth)

Charities Act 2013 (Cth)

Collections for Charitable Purposes
Act 1939

Income Tax Assessment Act 1997
(Cth)

A New Tax System (Goods and
Services Tax) Act 1999 (Cth)

Fringe Benefits Tax Assessment
Act 1986 (Cth)

To access stamp duty concessions
To access payroll tax concessions
To apply exemption from land tax.

To apply to be a registered entity (charity),
currently only entities meeting definition of
‘charity’ in Charities Act are able to be
registered entity

To apply for registration as a charity for
fundraising purposes

- Application for endorsement as a tax
concession charity

- Application for endorsement as a DGR

(both usually forwarded by ACNC)

4.5.2 SA Revenue Acts and the concepts for charities:

Recent changes to the Stamp Duties Act 1923 (SA) were made by the Statute Amendment and
Repeal (Budget 2015) Act 2015 (SA). The effect of these changes has limited concessions available
for charities through excluding activities done for commercial purposes from conveyance duty

concessions.®

The Stamp Duties Act 1923 (SA) section 71(5)(j) now refers to a ‘wholly... charitable or religious
purpose’ as a condition to access this exemption. These changes mean that while the Stamp Duties

8 Murray, above n 7, 27.
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Act 1923 (SA) relies on the general common law meaning of ‘charitable purpose’, it has restricted the
acceptable activities a charity may engage in by excluding activities done for commercial purposes
from duty concessions.

While the legislation provides no definitions, the Stamp Duty Document Guide states that a charitable
purpose can include relief of the aged, impotent and poor; advancement of education; advancement
of religion; or other purposes beneficial to the community (which is drawn from the common law
definition).81 This is consistent with the four heads of charity.

Under the Land Tax Act 1936 (SA) section 4, an activity test is applied to determine applications for
land tax exemption. Whilst this is in effect a Tax Assessment, it has parallels to the definition question.
Exemptions may be granted where the land is used for religious, poverty relief (‘supplying to
necessitous or helpless persons of living accommodation, food, clothing or medical treatment’) or
educational purposes. The Commissioner may also deem land that is established for a ‘charitable,
educational, benevolent, religious or philanthropic purpose’ (even if it is not deemed charitable within
the meaning of any rule of law) as eligible for an exemption. These terms are not defined in the
legislation and therefore take their meaning from the common law.

Payroll tax exemptions in SA are similar to those in Tasmania, Victoria and New South Wales, where
wages paid in relation to activities done for commercial purposes are ineligible.82 The Payroll Tax Act
2009 (SA) does not define the terms ‘charity’ or ‘public benevolent institution’ (PBI), and their
meanings are therefore derived from the common law.

The SA Payroll Tax Guide provides further guidance. It states that a charity is a non-profit
organization, for the public benefit and one or more of the following purposes, again consistent with
the four heads of charity:

1. Relief of poverty or sickness or the needs of the aged;

2. Advancement of education;

3.  Advancement of religion; or

4. Other purposes beneficial to the communi'[y.83

In the same guidance, a PBI is defined as a non-profit organisation set up for the:

1. Relief of sickness, suffering, distress, misfortune, destitution or helplessness; or

2. benefit of members of a community or of a particular locality, who are suffering from a particular
disadvantage.

It includes non-profit health service providers, councils and non-profit child care centers.

81 Revenue SA, Stamp Duty Document Guide — To Religious/Charitable Body (Sec 71(5)(j)) (2015)
<https://www.revenuesa.sa.gov.au/revnet/helpfiles/land_religcharitpurp.pdf>.

82 payroll Tax Act 2009 (SA) s 48.

83 Revenue SA, Payroll Tax Guide to Legislation 2015-16 (2015) 7 <https://www.revenuesa.sa.gov.au/services-and-
information/publications/guides-to-legislation/G2L_PRT_2015-16.pdf>.
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While the Revenue Acts do not define ‘charitable or religious purpose’, the Collections Act does, for
the purposes of regulating fundraising activities.

4.5.3 The term ‘charity’ in the SA Collections law (not relevant to the Revenue Acts)

Under the Collections for Charitable Purposes Act 1939 (SA), the concept of ‘charitable purpose’
appears to be strongly linked to the alleviation of poverty and distress and is defined as meaning, inter

alia:

(a) the affording of relief to diseased, disabled, sick, infirm, incurable, poor, destitute, helpless, or unemployed
persons, or to the dependents of any such persons;

(b) the relief of distress occasioned by war, whether occasioned in South Australia or elsewhere;

(e) the affording of relief, assistance, or support to persons who are or have been members of the armed forces of
Australia or to the dependents of any such persons;

() the provision of welfare services for animals.84

The recently enacted Statutes Amendment (Commonwealth Registered Entities) Act 2016 (SA) has
made amendments that will come into effect from 1 January 2017 and, relevantly will add a charitable
purpose being ‘the provision of, or assistance or support to the provision of, health services (within the
meaning of the Health Care Act 2008) (SA) or research in the field of health or such health services’.

8 Collections for Charitable Purposes Act 1939 (SA) s 4.
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4.6 Tasmania (Tas)

4.6.1 Summary:

The Tasmanian Revenue Acts, in general, adopt a similar definition for charities, requiring charities to
have either a ‘charitable, religious or educational’ purpose. It is important to note that a distinction is
made between ‘charitable’, ‘religious’ and ‘educational’ purposes.

The exemptions that charities can access, as a result, are fairly consistent under the Payroll Tax Act
2008 (Tas) and Land Tax Act (2000) (Tas). The only exception is that under the Duties Act 2001 (Tas)
restrictions are placed, not on the definition of charity, but rather on the type of transaction. This has
the effect of limiting the scope of its application in the charity sector. This is an example of the existing

application of the two-stage Charity Determination and the Tax Assessment processes.

Regulator

State Revenue
Office

ACNC

Office of
Consumer Affairs
and Fair Trading

ATO

Act

Duties Act 2001
Payroll Tax Act 2008
Land Tax Act 2000

Australian Charities and Not-for-profits
Commission Act 2012 (Cth)

Charities Act 2013 (Cth)

Collection for Charities Act 2001

Income Tax Assessment Act 1997 (Cth)

A New Tax System (Goods and
Services Tax) Act 1999 (Cth)

Fringe Benefits Tax Assessment Act
1986 (Cth)

Reason for interaction

To access stamp duty concessions
To access payroll tax concessions
To apply exemption from land tax.

To apply to be a registered entity
(charity), currently only entities
meeting definition of ‘charity’ in
Charities Act are able to be registered
entity

To apply for registration as a charity
for fundraising purposes

- Application for endorsement as a tax
concession charity

- Application for endorsement as a
DGR

(both usually forwarded by ACNC)

4.6.2 Tasmanian Revenue Acts and the concepts for charities:

Under the Duties Act 2001 (Tas), transactions that are considered to be ‘solely in furtherance of a
charitable, religious or educational purpose’ will attract an exemption. The term ‘charitable, religious or
educational purpose’ is not defined and we were not able to locate guidance published by the
Tasmanian Revenue Office in relation to the phrase.
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An exemption from property transfer duty is only available when the transaction is for no consideration,
that is, when a gift is made.® The property is also subject to a use-test whereby the property must be
‘used solely in furtherance of any charitable, religious or educational purpose, or to or in favour of any
corporation/association that is incorporated for such a purpose.’®

The Land Tax Act 2000 (Tas) also limits the land tax exemptions to a similar scope as that found in
the Duties Act 2001 (Tas) so that only land used for a religious, charitable or education purpose is
eligible for land tax exemption. A two-step process is used to determine exemptions whereby the land
must be owned by, in trust for, or vested in one of the following entities:

1. areligious denomination or religious society;
2. charitable institution; or,
3. the entity which has either ownership, management or control of an educational institution.®’

It is important to note that for ‘charitable institutions’ to qualify, they are also required to be exempt
from income tax under the Income Tax Assessment Act 1997 (Cth), which suggests some level of
alignment with the definition of charity between the jurisdictions.88

A further step is to assess whether the entity is using the land for its applicable purpose (i.e.

a charitable institution would use the land for the charitable purpose and an educational institution
would use it for solely for not-profit educational purposes).89 This implies that there are strict
expectations on what purposes particular entities may use their land for and potential cross over may
not be recognised.

The legislation provides definition on what constitutes a religious purpose as the following is
specifically required for an exemption to apply:

1. support of the aged or infirm clergy or ministers, or their spouses, widows, widowers or
dependent children;

2. aplace of worship; or
3. aplace of residence for clergy, ministers or members of the religious order.%

Payroll tax exemptions utilise similar concepts to that found in NSW and Victoria and expand upon
what is found in the Duties Act 2001 (Tas) and the Land Tax Act 2000 (Tas). To access exemptions
under the Payroll Tax Act 2008 (Tas), the wages must be paid by:

1. areligious institution;

2. apublic benevolent institution; or

8 Duties Act 2001 (Tas) s 53(n).
86 Lind and Brewer, above n 9, 15.
87| and Tax Act 2000 (Tas) s18.
8 1bid s18 (d(i)).

% |bid s18.

% bid s18(b).
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3. a non-profit organisation having their sole or dominant purpose a charitable, benevolent,
philanthropic or patriotic purpose (but not including a school, education institution or educational
company.

The entity cannot be an instrumentality of the State.

As in NSW, SA and Victoria, the wages must be paid to a person who is exclusively engaged in the
work for the purpose described above.

4.6.3 The term ‘charity’ in the Tas Collections law (not relevant to the Revenue
Acts)

Under the Collections for Charities Act 2001 (Tas), charities need to apply for permission to raise

funds from the public for a charitable purpose. These include:

1. unincorporated associations;
2. corporations with a principal office outside Tasmania;
3. organisations incorporated outside Tasmania.”*

Organisations that are only incorporated in Tasmania, and corporations with a principal office in

Tasmania, do not need to apply for approval to raise funds.

A ‘charitable purpose’ includes any benevolent, philanthropic or patriotic purpose, the protection of
environment or animal welfare, and the provision of help, aid, relief, housing, education to any person

or animal in distress. The definition does not reference religious organisations specifically.

ol Collections for Charities Act 2001 (Tas) s 5(2).
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4.7 Victoria (Vic)

4.7.1 Summary:

A common charity definition?

In summary, the Victorian Revenue Acts vary in their application of concessions or exemptions to the
charity sector. This can be observed when comparing the different definitions used by each Revenue
Acts, which all vary slightly form the other. For example, while land tax requires exclusively a

‘charitable purpose’, duty exemptions require a ‘religious, charitable or educational purpose.

"2 These

slight differences may not have significant impact in practice, however, further harmonisation would

ensure greater clarity and consistency for all stakeholders.

Regulator

State
Revenue
Office

ACNC

Consumer
Affairs Victoria

ATO

Act

Duties Act 2000
Payroll Tax Act 2007
Land Tax Act 2005

Australian Charities and Not-for-profits
Commission Act 2012 (Cth)

Charities Act 2013 (Cth)

Fundraising Act 1998

Income Tax Assessment Act 1997 (Cth)

A New Tax System (Goods and
Services Tax) Act 1999 (Cth)

Fringe Benefits Tax Assessment Act
1986 (Cth)

Reason for interaction

To access stamp duty concessions
To access payroll tax concessions
To apply exemption from land tax.

To apply to be a registered entity
(charity), currently only entities meeting
definition of ‘charity’ in Charities Act are
able to be registered entity

To apply for registration as a charity for
fundraising purposes

- Application for endorsement as a tax
concession charity

- Application for endorsement as a DGR

(both usually forwarded by ACNC)

4.7.2 Victorian Revenue Acts and the concepts for charities:

In Victoria, there is no consistent term used across the Revenue Acts to describe the entities that are

able to access charity tax concessions, as summarised below:

92 Land Tax Act 2005 (Vic) ss 71, 74; Duties Act 2000 (Vic) s 38.
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Revenue Act Description of those entitled

Land Tax Act 2005 Land used by a charitable institution exclusively for charitable purposes, or
owned by a charitable institution for future use.

Duties Act 2000 No duty for establishment of a trust or transfer over property held for a
religious, charitable or educational purpose or a corporation/body of persons
established for these purposes.

Payroll Tax Act 2007 Wages are exempt wages if they are paid or payable by a religious
institution, a PBI or a non-profit organisation having wholly charitable,
benevolent, philanthropic or patriotic purposes (but not including a school, an
educational institution, an educational company or an instrumentality of the
State).

In general, an organisation with wholly charitable purposes would generally be entitled to the various
concessions available in these Acts as long as they also meet their use test (such as the one found in
the Payroll Tax Act 2007 (Vic))93. The Payroll Tax Act 2007 (Vic), however, explicitly excludes some
types of institutions, such as schools, educational institutions and State instrumentalities, effectively
creating a carve-out in the Tax Assessment process.

Under the Payroll Tax Act 2007 (Vic), there is also the condition that exempt wages are wages that
are ‘to be paid to a person engaged exclusively in work of a kind ordinarily performed in connection
with the requisite purposes of that institution or organisation.”®* This means that if the wages were for
a person who engaged exclusively in ‘religious, charitable, benevolent, philanthropic or patriotic’ work
then it would be exempt for payroll tax, and all other work conducted by the same charity would not
attract the exemption.*® Similar provisions exist in the payroll tax Acts in NSW, South Australia and
Tasmania.

For the purpose of land tax, Revenue Ruling LTA004 — Land used exclusively for Charitable Purposes
states that the question of whether an organisation is charitable is determined in accordance with
common law principles.96 The Victorian State Revenue Office (Vic SRO) website 