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Commissioner’s Interpretation Statement: Public Benevolent Institutions 
The purpose of this Commissioner’s Interpretation Statement is to provide guidance about how to determine whether a charity is a Public Benevolent Institution.
Commissioner’s Interpretation Statements provide guidance to ACNC staff, charities and the public on how the Commissioner understands the law that applies to charities. 
ACNC officers will apply the law as described in relevant Commissioner’s Interpretation Statements when making decisions. If the law changes, we will update any Commissioner’s Interpretation Statement affected by the change. If a change to the law will affect a charity’s registration, we will give the charity an opportunity to respond to the change before we consider any regulatory action.
This Interpretation Statement was initially published on 19 December 2016. The current version was published on Day Month Year and reflects the Commissioner’s understanding of the law regarding Public Benevolent Institutions on that date.
Background
1. An entity that applies to be registered as a charity with the ACNC may also apply to be registered with one or more of 14 subtypes of charity. One of the subtypes is a ‘Public Benevolent Institution’ (PBI). 
2. To be entitled to registration as a PBI, a registered charity must meet the description of a PBI.
· apply to be registered with the PBI subtype;
· meet the conditions set out in s 25-5(3) of the Australian Charities and Not-for-profits Commission Act 2012 (Cth) (note: registered charities already meet these conditions); and
· meet the description of a ‘Public Benevolent Institution’. 
3. A charity must be registered as a PBI if it wants to apply for the following Commonwealth tax concessions:
· endorsement as a deductible gift recipient (DGR) under item 4.1.1 in s 30-45(1) of the Income Tax Assessment Act 1997 (Cth)
· endorsement for fringe benefit tax exemption under s 57A(1) of the Fringe Benefit Tax Assessment Act 1986 (Cth). 
4. All PBIs must meet the charity registration requirements.
How to determine if a charity can be registered as a PBI
5. To be entitled to registration as a PBI, a charity must demonstrate that it meets all three elements of the description of a ‘Public Benevolent Institution’. That is, the charity must be:
· ‘public’ 
· ‘benevolent’; and
· an ‘institution’.
6. ‘Public Benevolent Institution’ is a compound phrase.[footnoteRef:2] This means each word is one part of the whole phrase and we must interpret each word in the context of the whole phrase.[footnoteRef:3] [2:  See, for example, Australian Council of Social Services Inc v Commissioner of Pay-roll Tax (1985) 1 NSWLR 567, 575 (Priestley JA); Trustees of the Indigenous Barristers’ Trust v Federal Commissioner of Taxation (2002) FCR 63, 72 (Gyles J); Northern Land Council v Commissioner of Taxes [2002] NTCA 1, 5 [15] (Mildren J); KinCare Community Services Ltd v Chief Commissioner of State Revenue (NSW) [2019] NSWSC 182, [212] (Payne J).]  [3:    O’Farrell v Council of Municipality of Bathurst (1923) 40 WN (NSW) 78.] 

7. The paragraphs that follow explain each element of the description of a PBI with references to the findings of courts and tribunals that have considered the meanings of these terms in this context.
Benevolent
8. The meaning of ‘benevolent’ in the PBI context is more restricted than its ordinary meaning.[footnoteRef:4]  [4:  Perpetual Trustee Co Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224, 232 (Dixon J).] 

9. To be ‘benevolent’ in the PBI context, a charity must have a main purpose of providing relief to people who have conditions which arouse ‘compassion within the community’.[footnoteRef:5] These conditions include, but are not restricted to, poverty, sickness, disability, misfortune and helplessness.[footnoteRef:6] [5:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATC 4752, 675 (McGarvie J).]  [6:  See, for example, Perpetual Trustee Co Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224, 232 (Starke J); 233-234 (Dixon J); 235 (Evatt J); 241 (McTiernan J).] 

Benevolent relief of poverty
10. A charity is ‘benevolent’, in the required sense, if it has a main purpose of providing relief from poverty.
11. A person is in poverty if they cannot afford to obtain all that they need for a modest standard of living.[footnoteRef:7]  [7:  See, for example, Ballarat Trustees Executors and Agency Co Ltd v Federal Commissioner of Taxation [1950] 80 CLR 350, 355 (Kitto J); Dareton Local Aboriginal Land Council v Wentworth Council (1995) 89 LGERA 120, 125 (Bignold J).] 

12. A person does not need to be destitute to be in poverty.[footnoteRef:8] But a person is not in poverty simply because they are less wealthy than other people.  [8:  Lemm v Federal Commissioner of Taxation (1942) 66 CLR 399, 410 (Williams J).] 

13. If a charity’s purpose is providing one or more necessary goods or services to people who lack what they need for a modest standard of living, then the charity has a purpose of relieving poverty. For example, a charity may relieve poverty by providing necessities such as food, clothing or accommodation to people who cannot afford them. 
14. A charity does not have a purpose of relieving poverty if: 
· its purpose is providing luxuries or other goods or services that are not necessary for a modest standard of living (even if those goods or services are provided to people who are in poverty);[footnoteRef:9] or [9:  See, for example, Estate of Hadji [1948] 1 MLJ 62, 63; City of Hawthorn v Victorian Welfare Association [1970] VR 205, 208-9.] 

· it provides goods or services to people who already have what they need for a modest standard of living.
Benevolent relief of other conditions that arouse compassion within the community
15. A PBI may have a purpose of relieving the distress arising from conditions other than poverty. The relevant conditions are ones that ‘arouse the compassion of the community’.[footnoteRef:10] These conditions include, but are not restricted to, sickness, disability, misfortune and helplessness. [10:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 682 (McGarvie J).] 

16. For a condition to arouse compassion within the community, it must cause distress that goes beyond the pain and suffering of everyday life.[footnoteRef:11] For example, in Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (Cairnmillar Institute), McGarvie J found that people who have been diagnosed with a mental illness are suffering from distress of such seriousness that their condition arouses compassion within the community.[footnoteRef:12] McGarvie J went on to find that the purpose of treating mental illnesses through psychotherapy was a purpose of benevolent relief.[footnoteRef:13]   [11:  Marriage Guidance Council of Victoria v Commissioner of Pay-roll Tax (Vic) (1990) 21 ATR 1272, 1277 (McGarvie J).]  [12:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 675 (McGarvie J).]  [13:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 682 (McGarvie J).] 

17. It is not necessary that people with conditions that need benevolent relief must also be in poverty. In Cairnmillar Institute, McGarvie J described the beneficiaries of a PBI in the following way:
The plight of such persons is sufficiently serious to arouse pity or compassion within the community and they are regarded as in need of benevolent relief. While in that sense they may be described as “needy” it is not necessary that their need be financial need. Their need for benevolence might arise from poverty but it might arise from sickness, suffering, helplessness or other distress or misfortune. Relief given to those suffering distress or misfortune through causes other than poverty falls within the concept of benevolence.[footnoteRef:14]  [14:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 675 (McGarvie J).] 

Demonstrating a purpose of benevolent relief 
18. A charity can choose how it furthers its purpose of benevolent relief. It does not need to prove that its activities are effective at providing relief. Rather, it needs to show that there is a clear connection between its activities to achieve its purpose and the relief.[footnoteRef:15] This is straightforward if the charity provides relief to its beneficiaries directly. However, charities can still have a purpose of benevolent relief by providing relief indirectly.[footnoteRef:16]  [15:  Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313 [113] (McCabe DP; O’Connell SM).]  [16:  See, for example, Australian Council for Overseas Aid v Federal Commissioner of Taxation (1980) 49 FLR 27.] 

19. For example, in Hunger Project Australia v Commissioner of Payroll Tax,[footnoteRef:17] a charity raised funds in Australia to send to partner entities in developing countries to relieve hunger in those countries. The Court accepted that the charity had a purpose of relieving poverty of people in developing countries because it was clear that the funds it raised for the purpose of relieving poverty would be used for that purpose, albeit by the partner entity.[footnoteRef:18]  Similarly, in Global Citizen v Australian Charities and Not-for-profits Commission (Global Citizen),[footnoteRef:19] the charity lobbied governments and philanthropists to persuade them to provide financial support to other entities engaged in specific activities to relieve poverty. The charity demonstrated that, following its lobbying activities, governments had committed financial support to activities that relieve poverty. The Administrative Appeals Tribunal accepted that the charity had a purpose of relieving global poverty.[footnoteRef:20] The AAT noted that Global Citizen’s activities ‘go beyond mere advocacy for policy change.’[footnoteRef:21] [17:  The Hunger Project Australia v Federal Commissioner of Taxation (2013) 94 ATR 855.]  [18:  The Hunger Project Australia v Federal Commissioner of Taxation (2013) 94 ATR 855 [126] (Perram J).]  [19:  Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313 (McCabe DP; O’Connell SM).]  [20:  Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313 [98] (McCabe DP; O’Connell SM).]  [21:  Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313, [125] (McCabe DP; O’Connell SM).] 

20. If a charity provides benevolent relief by sending funds or resources to another organisation that is not a PBI, the charity must demonstrate how it ensures the other organisation will use the funds and resources only for benevolent relief. It could do this by establishing partnership agreements or memorandums of understanding with partner organisations.
21. The more abstract and indirect the connection between a charity’s activities to achieve its purpose and the relief of its beneficiaries, the less likely it will have a purpose of benevolent relief.[footnoteRef:22] This was described in the following way in Global Citizen: [22:  Australians for Indigenous Constitutional Recognition Ltd v Commissioner of the Australian Charities and Not-for-profits Commission [2021] FCA 435, [26] (Thawley J). ] 

In the case where the entity does not provide relief directly but relies on providing relief indirectly, there is likely to be a spectrum and it is possible the activities of an applicant will be such that it is not possible to say the entity is ‘organised’ for, or ‘concerned in’ or ‘promoting’ the relief of poverty etc.[footnoteRef:23] [23:  Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313 [115] (McCabe DP; O’Connell SM).] 

22. If a charity cannot show a sufficient connection between how it achieves its purpose and how that results in relief, then it will not have a purpose of benevolent relief and will not be entitled to registration as a PBI.
23. There are certain activities that may further a purpose of benevolent relief in some circumstances, but not in others. This concept is best illustrated with examples. Providing training, education and improvement will not generally further a purpose of benevolent relief because people who seek these services generally do not have a need that arouses compassion within the community.[footnoteRef:24] However, if the target beneficiaries have needs that would arouse compassion within the community, and the charity seeks to relieve the distress arising from those needs through training or educational activities, it is likely have a purpose of benevolent relief. For example, operating a primary school in a major city of Australia is unlikely to further any purpose of benevolent relief because Australian cities have many public schools that children can attend. However, operating a primary school in a remote area of Australia for children who would otherwise miss out on attending primary schooling may be a purpose of benevolent relief purpose because the children it benefits suffer from a disadvantage in accessing education compared to children in major cities. [24:  See, for example, Marriage Guidance Council of Victoria v Commissioner of Pay-roll Tax (Vic) (1990) 21 ATR 1272, 1277 (McGarvie J); Case L21 (1960) 11 TBRD 117, 121 (Owen M).] 

Nature of relief
24. The relief a PBI provides does not need to be material in nature. For example: 
· in Federal Commissioner of Taxation v Launceston Legacy, the Administrative Appeals Tribunal found that the charity had a purpose of providing benevolent relief.[footnoteRef:25] The charity carried out its purpose by having its members (who were ex-servicemen) provide moral support to the widows and families of deceased ex-servicemen, whether or not the families were in financial need. The Tribunal accepted that the beneficiaries had needs that would arouse compassion within the community because they had lost the moral support of a husband or father through death.[footnoteRef:26] The charity’s purpose was to relieve the needs that had arisen due to loss of that support.   [25:  Federal Commissioner of Taxation v Launceston Legacy (1987) 75 ALR 122 (Northrop J).]  [26:  Federal Commissioner of Taxation v Launceston Legacy (1987) 75 ALR 122, 138 (Northrop J). ] 

· in Tangentyere Council Inc v Commissioner of Taxes, the Supreme Court of Northern Territory found that assisting Aboriginal Australians to preserve their traditional culture, customs and traditions was a purpose of benevolent relief.[footnoteRef:27] [27:  Tangentyere Council Inc v Commissioner of Taxes (1990) 21 ATR 239, 248 (Angel J).] 

25. However, a charity’s purpose must be directed towards relieving the needs of its beneficiaries. It is not enough for a charity to provide services to people in need if the services do not actually relieve their need.[footnoteRef:28] [28:  See, for example, City of Hawthorn v Victorian Welfare Association [1970] VR 205, 208-9 (Smith J).] 

Relief must be directed to people in need, not the community generally
26. The charity’s benevolent relief must be targeted or directed to people in need and not the broader general community, even though the general community includes people in need. 
27. So, a charity that provides general advice, information, research or advocacy services to the whole community or a part of the community is unlikely to have a purpose of benevolent relief.[footnoteRef:29] [29:  Australian Council of Social Service Inc v Commissioner of Pay-roll Tax (1985) 1 NSWLR 567, 575 (Priestley JA; Mahoney JA agreeing).] 

28. A charity that provides goods or services to an entire community may have a purpose of benevolent relief if the whole community (or the vast majority of the community) are people in need. For example, in developing countries, entire communities may be living in poverty. Development assistance provided to such communities is likely to be a purpose of benevolent relief.
Charging fees to provide relief
29. A charity that charges for its services may have a purpose of benevolent relief. But it depends on the nature of the service, the need it intends to relieve, and the fees charged.
30. If a charity’s purpose is to provide benevolent relief of poverty, its fees for the services that provide relief must be below the market rates for comparable services. For example, a charity with a purpose of relieving poverty by providing rental housing must charge its tenants rent at below-market rates.[footnoteRef:30] [30:  See, for example, Maclean Shire Council v Nungera Co-operative Society Ltd (1995) LGERA 430, 431 (Handley JA; Priestley JA agreeing).] 

31. If a charity’s purpose is to relieve another benevolent need, such as sickness, its fees for services to beneficiaries may be comparable to market rates. For example, in Cairnmillar Institute, the applicant entity charged rates for psychotherapy that were comparable to rates charged by private practices for similar services.[footnoteRef:31] Nevertheless, the applicant entity was still found to have a purpose of benevolent relief because the beneficiaries were in need due to their illness.[footnoteRef:32] This decision was upheld upon appeal.[footnoteRef:33] [31:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 683 (McGarvie J).]  [32:  Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 685 (McGarvie J).]  [33:  Commissioner of Pay-roll Tax (Vic) v Cairnmillar Institute [1992] 2 VR 706.] 

Relief may be provided outside Australia
32. The beneficiaries of benevolent relief do not need to be in Australia.[footnoteRef:34] If a charity has a purpose of providing benevolent relief to people in need overseas, it must comply with the External Conduct Standards. [34:  See, for example, Australian Council for Overseas Aid v Federal Commissioner of Taxation (1980) 49 FLR 27.] 

Relief must be provided to human beings
33. To be a PBI, a charity’s main purpose must be to provide benevolent relief to humans who have a need that arouses compassion within the community. A charity that has a main purpose of relieving the distress or suffering of animals is not a PBI.[footnoteRef:35] [35:  Federal Commissioner of Taxation v Royal Society for the Prevention of Cruelty to Animals, Queensland Inc 92 ATC 4441; [1993] 1 Qd R 571.] 

‘Main’ benevolent relief purpose
34. To be a PBI, a charity’s main purpose must be to provide benevolent relief. In Perpetual Trustee Co Ltd v Federal Commissioner of Taxation,[footnoteRef:36] the members of the High Court stated that a PBI is an organisation that is ‘organised’ for the relief of poverty, sickness, destitution or helplessness[footnoteRef:37]  or ‘promoted’ or ‘conducted for’[footnoteRef:38] the relief of poverty, distress, suffering or misfortune. Essentially, these phrases suggest the focus should be on the main purpose for which the charity exists. In subsequent relevant court and tribunal decisions, when referring to the purpose of a charity or PBI, ‘main’[footnoteRef:39] is used interchangeably with ‘dominant’[footnoteRef:40], ‘essential’[footnoteRef:41] or ‘predominant’[footnoteRef:42]. In this document, we use ‘main purpose’ for consistency. [36:  Perpetual Trustee Co Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224.]  [37:  Perpetual Trustee Co Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224, 232 (Starke J).]  [38:  Perpetual Trustee Co Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224, 232-3 (Dixon J).]  [39:  See, for example, Maughan v Federal Commissioner of Taxation (1942) 66 CLR 388, 398 (Williams J).]  [40:  See, for example, Maughan v Federal Commissioner of Taxation (1942) 66 CLR 388, 395 (McTiernan J).]  [41:  See, for example, Federal Commissioner of Taxation v Launceston Legacy (1987) 75 ALR 122, 129 (Northrup J).]  [42:  See, for example, Commissioner of Pay-roll Tax (Vic) v The Cairnmillar Institute (1990) 90 ATR 665, 683 (McGarvie J).] 

35. For a charity’s main purpose to be providing benevolent relief, any other purpose must be ancillary or incidental to its purpose of benevolent relief.[footnoteRef:43] A purpose is ancillary or incidental if it is not of substance in its own right, but is something that ‘tends to assist, or naturally goes with,’ the achievement of the main purpose of benevolent relief.[footnoteRef:44]   [43:  See, for example, Maclean Shire Council v Nungera Co-operative Society Ltd (1995) LGERA 430, 432-433 (Handley JA); Federal Commissioner of Taxation v Launceston Legacy (1987) 75 ALR 122, 138 (Northrop J); Northern Land Council v Commissioner of Taxation [2002] NTCA 1, 7 [22] (Mildren J); Womens Life Centre Inc v Commissioner of the Australian Charities and Not-for-profits Commission (2021) 112 ATR 967, [32] (the Tribunal).]  [44:  Navy Health Ltd v Federal Commissioner of Taxation (2007) 163 FCR 1, 29 [65] (Jessup J).] 

36. If a charity has a purpose other than providing benevolent relief, and that purpose is of substance in its own right, it is regarded as an independent purpose, not an ancillary or incidental purpose. This is the case even if the charity pursues that purpose only to a ‘minor’ extent.[footnoteRef:45] [45:  Navy Health Ltd v Federal Commissioner of Taxation (2007) 163 FCR 1, 29 [65] (Jessup J).] 

37. If a charity has an independent purpose that is not benevolent relief, it is not entitled to registration as a PBI. For example, if a charity has an independent purpose of advancing religion or advancing the natural environment, it is not entitled to registration as a PBI.
38. But when determining a charity’s purposes, the motives of the charity’s founders are not a relevant consideration.[footnoteRef:46] For example, if the founders of a charity are motivated by religious faith but the charity’s main purpose is providing benevolent relief, it may be eligible to be registered as a PBI. [46:  G E Dal Pont, Law of Charity (LexisNexis Butterworths, 2010) 37 [2.8].] 

Conducting commercial activities to raise funds for relief
39. A PBI may conduct commercial activities if they are merely a means by which the charity raises funds for its purpose of benevolent relief.[footnoteRef:47] In this situation, the commercial activities are regarded as a means of supporting the achievement of a purpose of benevolent relief, rather than an independent commercial purpose. [47:  See, for example, Borough of Leicester v Moran (1904) 4 SR (NSW) 361.] 

Public
40. The most important characteristic in determining whether a charity is ‘public’ in the sense required for registration as a PBI is that it must assist an ‘extensive’[footnoteRef:48] or ‘appreciable’[footnoteRef:49] ‘section of the community’.[footnoteRef:50] [48:  Maughan v Federal Commissioner of Taxation (1942) 66 CLR 388, 397 (Williams J).]  [49:  Lemm v Federal Commissioner of Taxation (1942) 66 CLR 388; Northern Land Council v Commissioner of Taxes [2002] NTCA 1, 6 [17] (Mildren J).]  [50:  Re Income Tax Acts No. 1 [1930] VLR 211, 215 (Irvine CJ); 216-217 (Macfarlan J).] 

41. A charity does not need to show that it can assist all people who may need its assistance to be regarded as ‘public’.[footnoteRef:51] But, if it uses criteria unrelated to the needs of its beneficiaries and its capacity to provide assistance when deciding who to assist, it is unlikely to be ‘public’ in the required sense. Doing so is assisting a ‘private’ group of individuals, rather than a section of the community.[footnoteRef:52] [51:  Trustees of the Indigenous Barristers’ Trust v Federal Commissioner of Taxation (2002) FCR 63, 72 [13] (Gyles J).]  [52:  Re Income Tax Acts No. 1 [1930] VLR 211, 215 (Irvine CJ); 216-217 (Macfarlan J); 222 (Lowe J); O’Connell v City of Greater Newcastle (1941) 41 SR (NSW) 190 (Jordan CJ).  ] 

42. Two court decisions provide useful examples of how this principle applies in practice. 
43. In Lemm v Federal Commissioner of Taxation, the High Court of Australia accepted that the ‘Eva Patience Wood and George Pitt Wood Memorial Home’ was a PBI.[footnoteRef:53] The purpose of the Memorial Home was to house aged women in ‘straitened circumstances’ (meaning that they were in poverty, although not necessarily destitute).[footnoteRef:54] Each woman paid 1 pound per week towards the cost of the housing. The Memorial Home housed 26 women.  [53:  Lemm v Federal Commissioner of Taxation (1942) 66 CLR 399.]  [54:  Lemm v Federal Commissioner of Taxation (1942) 66 CLR 399, 410 (Williams J).] 

44. The Court accepted that aged women who were in poverty were ‘an appreciable needy class in the community’.[footnoteRef:55] The fact that only 26 women could be housed at any one time did not prevent the Memorial Home from being ‘public’ in the relevant sense, because the potential beneficiary class included all aged women in straitened circumstances in the community. [55:  Lemm v Federal Commissioner of Taxation (1942) 66 CLR 399, 410 (Williams J).] 

45. In contrast, in Re Income Tax Acts No. 1, the Supreme Court of Victoria found that an institution called the ‘Freemasons’ Homes of Victoria’ was not a ‘public benevolent asylum’.[footnoteRef:56] The purpose of this institution was to provide housing to aged Freemasons and their wives, to Freemasons who were permanently incapacitated from earning a living and their wives, and to widows of Freemasons. None of the people who the institution housed paid anything towards the cost of the housing. At the time of the decision, the institution housed 21 people.  [56:  Re Income Tax Acts No. 1 [1930] VLR 211.] 

46. The Court accepted that the people being housed were in need. However, although there were around 46,000 Freemasons (and their wives and widows) who could potentially benefit from the housing, the Court found that the institution was not ‘public’. The Court noted that, to benefit from the housing, a beneficiary had to be a Freemason, or the wife or widow of a Freemason. The Court also noted that Freemasons can choose to admit or reject applications for membership without needing to give any reason for doing so. On that basis, the Court concluded that the institution was a ‘private benevolent asylum’, not a ‘public benevolent asylum’.
47. Other characteristics that can indicate that a charity is ‘public’ in the sense required for it to be a PBI include:
· receipt of financial support from members of the public;[footnoteRef:57] [57:  Maughan v Federal Commissioner of Taxation (1942) 66 CLR 388, 397 (Williams J).] 

· receipt of financial or other support from the government;[footnoteRef:58] [58:  See, for example, Perpetual Trustee Co Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224, 232 (Dixon J); Tangentyere Council Inc v Commissioner of Taxation (1990) 21 ATR 239, 242-243 (Angel J).] 

· evidence of control by members of the public.[footnoteRef:59] [59:  Maughan v Federal Commissioner of Taxation (1942) 66 CLR 388, 397 (Williams J).] 

48. But, even if a charity has one or more of these characteristics, it is unlikely to be ‘public’ in the required sense if it does not assist an appreciable or extensive section of the community.[footnoteRef:60] [60:  Re Income Tax Acts No. 1 [1930] VLR 211.] 

49. ‘Public’ in the PBI context does not mean being part of, or controlled by, government.[footnoteRef:61]  Furthermore, a PBI must meet the definition of ‘charity’ in the Charities Act 2013 (Cth). This definition includes that the charity cannot be a ‘government entity’.[footnoteRef:62] [61:  Metropolitan Fire Brigades Board v Federal Commissioner of Taxation (1990) 27 FCR 279, 281; 282 (the Court); Ambulance Service of New South Wales v Federal Commissioner of Taxation (2003) 53 ATR 391, 405 [44] (the Court); Mines Rescue Board of New South Wales v Federal Commissioner of Taxation (2000) 101 FCR 91, 101-102 (the Court).]  [62:  Charities Act 2013 (Cth) s 5, paragraph (d) of the definition of ‘charity’. See also ‘CIS 2016/01 Commissioner’s Interpretation Statement: Meaning of ”Government Entity”’. ] 

Institution
50. In the PBI context, an institution is a body created to conduct activities to achieve specified purposes.[footnoteRef:63] In Study and Prevention of Psychological Diseases Foundation and Federal Commissioner of Taxation, the Administrative Appeals Tribunal quoted the following statement regarding the meaning of ‘institution’: [63:  Mayor of Manchester v McAdam [1896] AC 500, 511 (McNaghten LJ).] 

In its ordinary sense an “institution” means “an establishment, organization, or association, instituted for the promotion of some object, especially one of public utility, religious charitable educational etc.”[footnoteRef:64] [64:  Study and Prevention of Psychological Diseases Foundation and Federal Commissioner of Taxation [2013] AATA 119, [77] (Molloy DP), quoting Stratton v Simpson [1970] 125 CLR 138, 158 (Gibbs J).] 

51. An institution does not need to have any particular legal structure. But an institution must have a distinct identity,[footnoteRef:65] so it cannot be merely a section of another organisation. [65:  Sargents Charitable Foundation Ltd v Commissioner of State Revenue [2005] NSWSC 659, [25] (Gzell J).] 

52. A mere trust or fund is not an institution.[footnoteRef:66] So, a charity that is just responsible for managing trust property and applying that property for charitable purposes is not an institution.[footnoteRef:67] In Trustees of the Indigenous Barristers’ Trust v Federal Commissioner of Taxation Gyles J stated: [66:  See, for example, Commissioner of Land Tax v Joyce (1974) 132 CLR 22, 31-32 (Stephen J; Gibbs J and Mason J concurring); The Hunger Project Australia v Federal Commissioner of Taxation [2013] FCA 693, [112] (Perram J).]  [67:  Commissioner of Land Tax v Joyce (1974) 132 CLR 22, 32 (Stephen J; Gibbs J and Mason J concurring).] 

In my opinion, a body cannot be a public benevolent institution unless it can be identified as carrying on activities or providing services relevant to the benevolent purpose. In my view, a trust fund administered by trustees who provide money in order that services provided by others can be availed of is not an institution in this sense.[footnoteRef:68] [68:  Trustees of the Indigenous Barristers’ Trust v Federal Commissioner of Taxation (2002) 127 FCR 63, 80-87 Gyles J).] 

53. Incorporation alone is not enough for a charity to demonstrate that it is an institution.[footnoteRef:69] For example, a body incorporated only to be the corporate trustee for a charitable trust is not an institution.[footnoteRef:70] [69:  Study and Prevention of Psychological Diseases Foundation and Federal Commissioner of Taxation [2013] AATA 119, [76] (Molloy DP); Sargents Charitable Foundation Ltd v Chief Commissioner of State Revenue (NSW) (2005) 60 ATR 129, 133 [23]-[25] (Gzell J).]  [70:  Trustees of the Allport Bequest v Federal Commissioner of Taxation (1988) 19 ATR 1335, 1341 (Northrop J).] 

54. A charity can demonstrate that it is an institution by:
· describing its activities, to show that it does more than merely manage trust property and make distributions; and
· explaining why its activities are beneficial to the community (it usually does this as part of demonstrating that it is ‘benevolent’).
55. A charity that is just starting up and has not yet undertaken any activities could demonstrate that it is an institution by providing a detailed plan of the activities it is going to undertake over its first year of operation. The plan should include: 
· a description of the activities the charity plans to undertake and the people who will benefit from its activities;
· the staff (or volunteers) and funds the charity needs to undertake its activities;
· where the charity plans to obtain the funds it needs to undertake its activities; and
· an explanation of how often the charity will undertake its activities.
56. The more clearly a start-up charity describes how it is going to achieve its purpose of benevolent relief, the more likely it will be able to demonstrate it is an institution.
How we assess whether a charity is a PBI
57. [bookmark: _Ref443661316]We consider a range of information to determine whether a charity meets the requirements to be registered as a PBI. This includes the charity’s: 
· governing document;
· activities;
· Responsible People (composition of board, committee of management or trustees), including the number of Responsible People and their relationships with one another; 
· policies and procedures; 
· operational, strategic or business plans; 
· annual reports (if any);
· financial statements (for an existing charity) or budget (for a new charity);
· relationships with other organisations and agreements that provide evidence of these relationships; and
· website and other publicly available information about the charity, including social media posts.
58. We observe the following principles when deciding whether a charity is entitled to be registered as a PBI: 
· As PBI is defined according to its ordinary meaning; that meaning will evolve over time as people’s understanding of PBIs and how they provide relief changes. While we must follow past judicial statements that establish clear legal principles, it is not appropriate to apply them mechanically.[footnoteRef:71]  [71:  Commissioner of Taxation v Hunger Project Australia [2014] FCAFC 69, [38] (the Court).] 

· The focus when determining whether a charity is a PBI is on the substance of its purposes and activities rather than its structure.[footnoteRef:72]   [72:  Commissioner of Taxation v Hunger Project Australia [2014] FCAFC 69, [63]–[64] (the Court) regarding the reasoning of the majority of the High Court of Australia in Federal Commissioner of Taxation v Word Investments (2008) 236 CLR 204.] 

59. The focus overall is on the charity’s purposes, rather than its activities in isolation.[footnoteRef:73]  [73:  Federal Commissioner of Taxation v Word Investments (2008) 236 CLR 204.] 


Examples of how we will apply this Commissioner’s Interpretation Statement
The scenarios below are hypothetical examples of how we will apply this Commissioner’s Interpretation Statement in practice.

Example 1

Benevolent Care Ltd is a public company limited by guarantee. The company pursues the following purposes: 
· conducting research into the causes of youth unemployment; 
· engaging in advocacy and lobbying with government and others to influence policy; 
· raising awareness in the community about the incidence of youth unemployment and its effects; 
· convening forums with the public and experts to discuss issues regarding youth unemployment; and
· working with employment agencies to improve youth engagement. 

Benevolent Care Ltd is not a PBI because its objects do not indicate a purpose of benevolent relief, and there is no clear and logical connection between its activities and the relief of people with needs that would arouse compassion in the community. Therefore, it does not have a purpose of benevolent relief purpose. Refer to paragraphs 26 and 27 above for further detail.

Example 2

Parkhurst Clinic Ltd is a specialist clinic in an affluent area of Melbourne. The clinic’s object is to treat mental illness. The clinic relieves the suffering of its patients by providing psychiatric treatment. Most of the clinic’s patients are financially comfortable and pay a similar amount for their treatment that they would pay if they attended a private medical practice.

Parkhurst Clinic Ltd may be a PBI even though many of its patients are not in financial need. The patients are “in need” because of their illness. Refer to paragraph 17 above for further detail. See also the case of Commissioner of Pay-roll Tax v Cairnmillar Institute [1992] 2 VR 706.

Example 3 

The Christian Church of Carrara was established to operate a church that holds weekly public worship services and holds bible study classes and prayer meetings. In furtherance of the Christian faith, the church also runs a food bank and soup van ministry for the homeless in its neighbourhood on Tuesday nights. The objects clause of the church’s constitution emphasises the advancement of the Christian religion. 

The Christian Church of Carrara is unlikely to be a PBI. Although it provides some benevolent relief, its main purpose appears to be advancing religion. However, if the food bank and soup van were organised in a separate charity, that charity may be a PBI. Refer to paragraphs 34 to 38 above for further detail. 

Example 4

Disaster Relief Pty Ltd operates a social enterprise. It sells second hand textbooks and 100% of the profits are distributed to organisations working in the developing world. The funds are used to support humanitarian assistance programs following natural disasters. Disaster Relief Pty Ltd has developed a close working relationship with the organisations it supports. It has memorandums of understanding with the organisations, is involved in planning programs and annually sends volunteers for short term trips to assist with implementing the programs. 

For the most part, Disaster Relief Pty Ltd is not directly engaged in providing benevolent relief.  Nevertheless, it is likely to be a PBI because it can demonstrate a clear connection between its fundraising activities and the relief of distress. The partner entity uses all funds Disaster Relief Pty Ltd raises to relieve distress. Refer to paragraphs 18 to 20 above for further detail. See also The Hunger Project Australia v Federal Commissioner of Taxation (2013) 94 ATR 855.

Example 5

Gifts of Compassion Ltd was founded by a philanthropist. After she retired, she transferred a range of personal investment assets to the charity and appointed a board of directors. The board developed an investment strategy for the charity and each year it makes distributions to various disability services organisations. The personal and social interactions of the board members help the board to decide the programs that Gifts of Compassion Ltd supports. 

Gifts of Compassion Ltd is unlikely to be a PBI because it is not an institution.  It is a mere “fund” that manages trust property that is applied for a charitable purpose.  Refer to paragraph 52 above for more detail. See also Trustees of the Indigenous Barristers’ Trust v Federal Commissioner of Taxation (2002) 127 FCR 63 and Trustees of the Allport Bequest v Federal Commissioner of Taxation (1988) 19 ATR 1335.

Example 6

Affordable Housing for All Ltd is currently registered as a PBI. Its purpose is to provide housing to people in need. It currently manages a community housing program for low-income families.

The board of the charity was approached to consider becoming a partner in a new fundraising venture. At participating cafés on Fridays, people who buy a certain brand of coffee will be asked to donate an additional dollar, with all donations to be matched by the coffee company. The proceeds will be given to Affordable Housing for All Ltd. The fundraising venture will include advertisements that the charity endorses the coffee company as a responsible corporate citizen.

While promoting a coffee company is not a purpose of benevolent relief, it seems clear that the purpose of the new venture is to raise funds for Affordable Housing for All Ltd’s community housing program. So, engaging in the program is unlikely to impact Affordable Housing for All Ltd’s registration as a PBI. See paragraphs 35 to 39 above for further detail. See also Federal Commissioner of Taxation v Word Investments (2008) 236 CLR 204.

Example 7

Climate Response Team Ltd has an object of relieving the poverty of people most affected by climate change. It achieves its object by lobbying governments around the world to adopt climate policies that seek to limit the effects of climate change.

It is unlikely that Climate Response Team Ltd is a PBI. Although it has an object of relieving poverty, the relationship between its activities and the relief of poverty is abstract – attempting to get governments to adopt certain environmental policies that it believes will reduce poverty if they are adopted. Furthermore, as climate change affects the community generally, not just people who are in poverty, the purpose of Climate Action Group Ltd appears to be to promote the social welfare of the community generally. Refer to paragraphs 18 to 22 above for more detail. See also Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313 [98] (McCabe DP; O’Connell SM) and Australians for Indigenous Constitutional Recognition Ltd v Commissioner of the Australian Charities and Not-for-profits Commission [2021] FCA 435.

Example 8

Disaster Relief Ltd has an object of relieving the distress of individuals and families affected by natural disasters. In the aftermath of a natural disaster, Disaster Relief Ltd provides emergency clothing, food, toiletries and shelter to people unable to return to their homes due to the disaster. Disaster Relief Ltd does not restrict its relief only to people who are in poverty.

Disaster Relief Ltd is likely to be a PBI. Although some of its beneficiaries would ordinarily be able to afford to purchase the necessities that Disaster Relief Ltd distributes, they would struggle to obtain these necessities in the immediate aftermath of a disaster. Therefore, they have needs that would arouse compassion within the community. Refer to paragraphs 15 to 17 above for further detail.

Example 9

Cancer Response Inc has an object of assisting members of a community organisation who are going through cancer treatment by providing them with complementary therapies. To become a member of the community organisation, a person must apply and have their application supported by two existing members. The committee of the community organisation can approve or reject an application for membership without giving reasons.

Cancer Response Inc is not a PBI because it is not ‘public.’ Although it has a purpose of benevolent relief, it does not provide relief to an appreciable section of the community. It provides relief to a private group of individuals: the members of the community organisation. Refer to paragraphs 41 to 46 above for further detail. See also Re Income Tax Acts No. 1 [1930] VLR 211.

Example 10

Law Action Now Inc has an object of relieving the distress of people subject to workplace discrimination. It achieves its object by lobbying governments to change workplace relations laws so that they provide greater protection against workplace discrimination.
Although Law Action Now Inc is a charity, it is unlikely to be a PBI. Law Action Now Inc has an object of relieving distress of people whose condition would arouse compassion within the community, but the way it does so is abstract –attempting to convince governments to amend laws in a way that the charity believes will lead to relief if they are enacted. Refer to paragraphs 18 to 22 above for more detail. See also Global Citizen Limited v Commissioner of the Australian Charities and Not-for-profits Commission [2021] AATA 3313 [98] (McCabe DP; O’Connell SM) and Australians for Indigenous Constitutional Recognition Ltd v Commissioner of the Australian Charities and Not-for-profits Commission [2021] FCA 435.
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