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Interim compendium of feedback and changes 
This document sets out the feedback we have received since we published our last revised template constitution in 2023, including feedback received in our 2024 survey, and our response. 
It is not a publication that has been approved to allow you to rely on it for any purpose and is not intended to provide advice or guidance. 
	Clause 
	Feedback 
	Comments  

	Clause 8: Powers 
	This clause oversimplifies the powers of a company limited by guarantee as set out in s 124 of the Corporations Act. This should be set out in full.
	We have retained the simplified wording. Section 124 of the Corporations Act is technical and could be confusing to lay users. We do not consider it necessary to specify the company’s legal capacity and powers for the company to be able to exercise those powers. 

	Clause 9: Not-for-profit
	This sub-clause could be clearer as to whether it applies to payments to members which are a charity or to other situations. 

	We have clarified that clause permits payments to members in furtherance of the charitable purpose, via amendment to the clause and in the new guidance note. 

	Clause 10: Amending the constitution 
	Remove the wording about when the amendment takes effect, as the equivalent section in the Corporations Act applies in any event. The clause is unnecessary and adds to the length and complexity of the constitution.
We have also received feedback that this wording is useful. 
	We have retained this wording. We consider this sub-clause is useful in providing guidance to lay users who may not be aware that a special resolution can be expressed to take effect from a later date. 

	Clause 10: Amending the constitution
	This clause is not appropriate because it does not ensure that for a company amending its constitution (rather than incorporating), the members immediately prior to the adoption of the amended constitution are the members of the company on the adoption of the new constitution.
	We have inserted guidance to deal with this point. We agree that it can be useful to provide certainty as to the membership. 

	Clause 11: Membership 
	Include optional membership classes
	To avoid adding to the length and complexity, we have opted not to include clauses regarding additional membership classes. We’ve included a guidance note encouraging users to seek advice if they intend to include multiple classes. 

	Clause 12: Register of members 
	Companies prefer to send materials to email addresses, rather than postal addresses. The clause about members’ registers should reflect this. 
	Section 169 of the Corporations Act requires the register of members to have the member’s name and address. The clause has been amended accordingly. 

	Clause 13: How to become a member
	[bookmark: _Ref152603050]Move “In this clause, ‘person’ means an individual or incorporated body” to the definitions section because that definition is used in other clauses. 
	We have removed the definition of “person” and instead amended the drafting to clarify that individuals and incorporated bodies can be members.

	Clause 17: Membership fees 
	This clause should have more detail regarding the process for membership fees or that the details of timing and amounts will be in a membership policy adopted by the directors. 
	We considered that this would be too prescriptive for the constitution and would add to its length and complexity. Instead, we have included a guidance note to prompt users to consider the process. 

	Clause 19: Dispute resolution 
	Providing resources for customization and including mechanisms for review and dispute resolution would further strengthen the document
	We have expanded the clauses regarding dispute resolution and added a guidance note indicating that it can be customised. 

	Clause 23: Directors can call a general meeting

	Feedback received that having no AGM clause may be confusing for organisations which revoke registration because holding an AGM is mandatory if the company is not a registered charity.
 
	We removed the mandatory AGM clause following earlier feedback noting that registered charitable companies are not required to hold AGMs. The clause has been amended to clarify further and in-document guidance inserted to provide further information and a template clause for mandatory AGMs. 

	Clause 24: How a member can call a meeting
	Change the percentage of members who can call a meeting, dependent on the size of the company. 5% is too low for a small organisation. 
	For companies which are not registered charities, the Corporations Act allows 5% of members to call a meeting. This section is turned off for registered charities who could therefore change the percentage. We have put in a guidance note to clarify this. 

	Clause 24: How a member can call a meeting
	Rather than have a sub clause about the members signing a physical or electronic copy, we should have a general interpretation rule about signing. 
	Adopted. 

	Clause 24: How a member can call a meeting
	Include a separate provision to allow for the calling of short notice for AGMs to ensure compliance with section 249H of the Corporations Act in circumstances when a CLG is yet to be registered with the ACNC or is no longer registered as a charity. 
	Adopted.

	Clause 26: Using technology to hold meetings. 

	Feedback received that the use of “virtual meeting platform” is confusing because the Corporations Act uses “virtual meeting technology” 
	The Corporations Act permits the use of virtual meeting technology if it enables members to ask questions orally and in writing. We have therefore defined the term “virtual meeting platform” to convey that the platform must have both capabilities. 

	Clause 30: Quorum must be present  
	Clarify whether a quorum must remain for the whole general meeting. Charities have interpreted this clause to mean that business dealt with while a quorum was present was not validly dealt with if a quorum was not present later at the meeting. 

Confirm whether there is still a minimum quorum required for NSW fundraising licences. 
	We confirm that the intent of clause 30 is that a quorum must be present for the whole general meeting. The clause has been revised to make this clear and a guidance note inserted. 

The law permits companies to either require a quorum for the whole general meeting (as set out in s 249T in the Corporations Act) or allow business to be validly transacted if a quorum was present at the time when the meeting proceeds to business (Ford, Austin and Ramsay’s Principles of Corporation Law, section 7.500). We have adopted the former approach. 

NSW fundraising licences require a minimum quorum for meetings of the Responsible People. 

	Clause 39: Resolutions without meetings 
	Unanimous assent can be prohibitive. 75% would be better as it is higher than what is required for an ordinary resolution but allows for written resolutions to occur even if several members are unresponsive or out of contact
	We have retained unanimous consent, to ensure that all members have the opportunity to have their voice heard on the resolution.  

	Clause 46: How to appoint a proxy
	We should simplify the proxy provisions to bring them in line with the definition of “notice”. The notice provisions can then be changed so that the proxy notice is not excluded. This would provide consistency in relation to notices, and make clear that proxy appointment forms can be provided by person, post or electronically. 
	We have decided not to adopt this. Proxy forms have unique timing requirements as they must be received 48 hours before the meeting. The clause has been clarified in respect of modes of delivery. 

	Clause 47: Number of directors
	This clause does not say who will determine the number of directors between the range. The lack of clarity on the number of directors and notification of casual vacancy of directors can lead to governance disputes. 
	We have inserted a guidance note to advise users they can decide on having a set number of directors or provide for a range. We consider a range of directors may be preferable for some charities to allow for flexibility over the life of the charity without requiring amendments to the constitution. 

	Clause 48: Who can be a director
	Directors should not be required to be members. 
	We have retained this to avoid the situation where a charitable company finds it has no members. We are aware that this can be an issue for smaller organisations. 

	Clause 48: Who can be a director
	We should not permit nominations from the floor so that there is time for members to consider nominations.
	We have retained this to allow for flexibility in the way that the company is managed, having regard to the wide range of potential users. 

	Clause 48: Who can be a director
	We should include director identification numbers as part of the eligibility requirements. 
	Adopted. 

	Clause 49: How to become a director
	Include a clause encouraging the promotion of diversity and inclusion within its board, staff, and volunteers 
	We have included a guidance note suggesting that users develop a board skills matrix, which can also be used to ensure diversity. 

	Clause 49: How to become a director
	We should include a transitional clause for current directors of a company, where the company is replacing a constitution.
	We have added a guidance note on this point.  

	Clause 53: Term of office
	We should consider including a maximum term for directors instead of indefinite terms, but should not include a rotating board (one third retire). Feedback highlighted the need for clarity regarding the effect on directors’ terms of office if an AGM is not held. 
	We removed the term limit and the rotating board requirement in the 2023 review. We have revised to implement a maximum term for directors, with a note that this can be changed. 

	Clause 59: Payments to directors
	There is a need for absolute clarity on the difference between distributing profit and paying employees and directors.

We also received feedback that the constitution was not clear about requirements for sitting fees. 
	We have amended the clause and included a guidance note to clarify that the clause can be amended to permit directors’ fees. 

	Clause 60: Execution of documents 
	We should not include this clause because there may be specific requirements for certain types of documents. If we want to retain it, consider including a general statement in the interpretation section. 
	We consider it important to have a clause that permits the execution of documents without the use of a company seal. We have included a guidance note to say that some documents may have specific requirements. 

	Clause 63: Duties of directors 
	We must include a reference to the Governance Standards and, if relevant, the External Conduct Standards. 
	We have included a clause and guidance note regarding the Governance Standards and, if relevant, the External Conduct Standards. 

	Clause 64: Conflicts of interest
	We should ensure that board members or employees are not related or can be signatories for bank accounts.
	Board members or employees can be related, as long as any conflicts of interest are managed appropriately. 

	Clause 68: Quorum at directors’ meetings
	We should remove the phrase “or is less than the number required for a quorum” because it doesn’t make sense if the quorum is “majority of directors”. 
	We agree but have retained this clause in case a user changes the quorum to a set number. 

	Clause 68: Quorum at directors’ meetings
	We should consider whether the directors should be able to change the quorum.  

We should double check if there is still a minimum quorum required in the NSW fundraising regulations or code
	We have included a guidance note regarding a minimum quorum and options for changing the quorum requirement. 

	Clause 71: Resolutions of directors without a meeting
	Unanimous consent can be prohibitive. Consider allowing directors’ resolutions to be passed if 75% have signed, as it is higher than what is required for an ordinary resolution but also allows for written resolutions to occur even if one or two directors are unresponsive or out of contact.
	We have retained unanimous consent so that all directors to have an opportunity to comment on the resolution. 

	Clause 75: Funds 
	We should include content about raising and borrowing funds. 
	Adopted. 

	Clause 82: Inspection of records 
	We should make clear that directors’ resolutions/minutes don’t need to be provided to members or can be given in redacted form.  
	Adopted. 

	Clause 82: Inspection of records 
	We should clarify who can access the register of members. We should clarify that register of members can only be access for proper purposes. 
	Adopted.

	Clause 86: Notice to members 
	Remove “If the company does not have an address for the member, the company is not required to give notice in person” as there is no requirement to give notice in person.
	Adopted. 


	Clause 93: Distribution of surplus assets 
	It would be more practical for directors to have the power to decide the recipient at first instance. Decision by special resolution is unnecessarily high. 
	We have retained the requirement for the members to pass a special resolution to decide the recipient of the surplus assets. This is used elsewhere, including for incorporated associations. 

	Clause 95: DGR 
	We should include the DGR revocation clause. 
	We are publishing multiple versions of the template with different DGR clauses, as the clause requires depends on whether the endorsement is for the organisation as a whole or for the operation of a fund, authority or institution. 

	Other: bylaws 
	Reinstate clause regarding by-laws
	We have received feedback that charitable companies have moved away from using by-laws. We’ve included a guidance note in case users want to implement by-laws. 

	Other: circular resolution 
	It is unclear why the language within section 54 of this Constitution on ‘circular resolution’ has been replaced by ‘resolutions without meetings’. This is inconsistent with section 248A of the Corporations Act.
	We have received feedback that the term “circular resolution” is old fashioned and no longer in use. As a result, we have adopted the language “resolutions without meetings”. 

	Other: definitions
	Move the definitions to the start of the document.  
	Adopted. 

	General: s 111L of the Corporations Act 
	We need to address gaps created because we do not address items covered by those provisions struck out by s 111L.
	We have reviewed s 111L. Many of the sections turned off relate to reporting to ASIC. Others relate to directors’ duties and conflicts of interest. In relation to the remaining provisions, we have made certain amendments. 

	General: use of defined term “chairperson” 
	There is inconsistent use of the defined term “chairperson”. For example, the defined term should not be used in clause 25 as it refers to the role of the chairperson; the term should not be restricted to the elected chairperson defined in clause 69. 
	Adopted. 

	General: guidance
	Suggest publishing an updated version of the old guide. It was useful in providing guidelines on what could be changed to suit the needs of the charity and what other supporting documents were needed to fulfil governance requirements 
	We considered the length of the old guide may have been prohibitive for some users. As a result, we have built guidance into the template constitution. 
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